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Foreword

Following the Soviet invasion of Afghanistan in 1979, Afghans began arriving in Pakistan in unprecedented
numbers. Ongoing civil strife in Afghanistan under various regimes led to further displacement into neighboring
countries over the past three decades. While many Afghans have repatriated to their country of origin, at present,
approximately 1.7 million of the Afghan citizens who had been registered by the Government of Pakistan [GoP]
from 2006-2007, with assistance from the United Nations High Commissioner for Refugees [UNHCR], still remain
in the country. Those registered were provided ‘Proof of Registration’ [PoR] cards, and are referred to as
registered Afghan citizens living in Pakistan in this Manual, to distinguish them from ‘illegal Afghan migrants’ i.e.
those without legal authorization to remain.

Given the scale of Afghan migration to Pakistan surprisingly little legal research has been conducted with respect
to the legal environment in the country for registered Afghan citizens. In particular, very little is known about the
domestic and international legal frameworks operative in Pakistan, and the extent to which these serve the legal
interests of registered Afghan citizens living here. Therefore, Community Appraisal and Motivation Programme
[CAMP] undertook a study entitled ‘The Legal Environment for Registered Afghans in Pakistan’ as an attempt to
bridge some of the gaps which exist with respect to knowledge of the legal position and experiences of registered
Afghan citizens living in Pakistan.

The research study was conducted in 2010-2011, and formed part of CAMP’s Rule of Law Programming in
Pakistan [RLPP]. A number of research tools were employed, including: a literature review; a content review of
news’ reports; compilation of legal case studies; in-depth interviews with key stakeholders across the country; a
national stakeholder consultation; a self-administered stakeholder questionnaire; focus groups with registered
Afghan citizens involved in community-based dispute resolution; and a one-shot quantitative survey with 1500
adult registered Afghan citizens in Khyber Pakhtunkhwa [KP], which formed the backbone of the final report.

The findings of CAMP’s research study led to the development of evidence-based programming which is
responsive to registered Afghan citizens’ particular experiences of the Pakistanilegal system and gaps in the legal
assistance and protection framework. In particular, during 2011/2012, CAMP undertook the following activities:

1] Development of a Manual on ‘Researching Forced Migration in Pakistan: An Introduction to Research Ethics,
Quantitative & Qualitative Methods’.

2] Development of a Manual on ‘International Human Rights Protection for Registered Afghans in Pakistan: An
Introduction to International Mechanisms & Procedures’, which was developed in collaboration with the
Max Planck Institute for Comparative Public Law & International Law, Heidelberg, Germany.

3] Development of the present Manual on ‘Accessing Justice for Registered Afghan Citizens Living in Pakistan: A
Guide to Pakistani Institutions, Laws and Procedures’.

4] Each of these three Manuals formed the basis of capacity-building trainings on ‘Research’” manual [held in
November, 2011], on ‘Pakistani Laws & Institutions’ manual [held in December, 2011], and finally, on
‘International Human Rights Law’ [held in January, 2012]. The trainings were attended by government, NGO
actors, as wellas concerned UN agencies.

The present publication focuses on the protections and safeguards that Pakistani laws and policies provide to
registered Afghan citizens living in Pakistan whilst identifying gaps in the current laws or their effective
implementation, and providing suggestions for reform. This Manual is intended for government institutions [such
as the Commissionerate for Afghan Refugees [CAR], Ministry of Refugees and Repatriations [MoRR, and so on],
I/NGOs, UN agencies, human rights advocates, and other concerned Civil Society Organisations [CSOs].

As is clear from CAMP’s publications, when it comes to registered Afghan citizens living in Pakistan, the GoP is
subject to a wide variety of international and domestic legal norms and standards. Pakistani State practice,
however, has not always conformed to these international and domestic legal standards. Nevertheless, on the
whole, most observers would agree that the GoP and Pakistani people have been generous and accommodating
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towards Afghans in general, especially in light of such unprecedented scale migration. There are of course areas
for improvement, documented in both CAMP’s research study as well as in this Manual. As Pakistan transitions
from a ‘forced migration’ to a ‘migration management’ orientation towards Afghans, the GoP must take heed of

its constitutional and legal obligations towards non-citizens under domestic law, and there is no better time to
begin doing so than now.

Naveed Ahmad Shinwari
Chief Executive Officer, CAMP
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Glossary of terms

B The Slavery Convention 1926

B |LO Convention [No. 29] ] concerning Forced or Compulsory Labour [1930]

B Pakistan Penal Code [PPC] 1860

B Code of Criminal Procedure [CrPC] 1898

B Code of Civil Procedure [CPC] 1908

B Labour System [Abolition] Act 1992

B United Nations Convention on the Rights of the Child [UNCRC]

B Employment of Children Rules 1995

B Foreigners Act 1946

B Wafaqi Mohtasib [Ombudsman] Order 1983

B Khyber Pakhtunkhwa Provincial Ombudsman Act 2010

B Foreigners Order 1951

B West Pakistan Maintenance of Public Order Ordinance 1960

B Organization of African Unity [OAU] Convention Governing the Specific Aspects of Refugee Problems in
Africa 1969

B Pakistan Citizenship Act 1951

B Pakistan Citizenship Rules 1952

B Naturalization Act 1926

B Pakistan Naturalization Rules 1952

B Pakistan Citizenship [Amendment] Ordinance 2000

B Private Member’s Bill for Amendment in Foreigners’ Act 1946 [First introduced in National Assembly in
April 2004, and the reintroduced in 30 March 2010]

B Convention Relating to the Status of Refugees 1951

B Tripartite Agreement 2010

B International Covenant on Civil & Political Rights [ICCPR]

B International Covenant on Economic, Social & Cultural Rights [ICESCR]

B International Convention on the Elimination of all Forms of Racial Discrimination [ICERD]

B Freedom of Association and Protection of the Right to Organize Convention 1948 [ILO Convention No. 87]

B Contract Act 1872

B Employment of Children Act 1991

B  Employment of Children Rules 1995

B February 2, 2001, GoP circular [Notification No. F.12 [8]-AR.1/96]

B Muslim Family Laws Ordinance 1961

B West Pakistan Muslim Personal Law [Shariat Application] Act 1962

B Qanoon-e-Shahadat 1984

B Dissolution of Muslim Marriages Ordinance 1939

B Child Marriages Restraint Act 1929

B Guardianship & Wards Act 1890

B West Pakistan Family Courts Act 1964
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CHAPTER 1

Introduction:
Background & Objectives of Manual

This chapter introduces the objectives of this Manual, its target audience, training requirements and
expectations, duration of the training and background of the need for preparing this training Manual.

Background: Rule of Law Programming in Pakistan [RLPP]

The ‘Rule of Law Programming in Pakistan’ [hereinafter referred to as RLPP] is one of the major research projects
of Community Appraisal & Motivation Programme [hereinafter referred to as CAMP] out of more than a total of
twenty similar projects completed thus far. In July 2010, with financial support from the Foreign Office of the
Federal Republic of Germany, Islamabad, in addition to legal and technical assistance from the Max Planck
Institute for Comparative & International Law, Heidelberg, Germany, CAMP initiated two detailed research
components of the RLPP project:

B ‘Assessingthe Legal Environment for Registered Afghans in Pakistan’,
and
B “UnderstandingJirga: Legality and Legitimacy in Pakistan’s Federally Administered Tribal Areas’.

The research study titled ‘The Legal Environment for Registered Afghans in Pakistan’ undertook an in-depth
analysis of the Pakistani legal system and the assistance it extends for the protection of registered Afghan citizens'
living throughout the country. To this end an extensive one-shot survey was conducted in Khyber Pakhtunkhwa
[hereinafter referred to as KP] province, one of the areas in Pakistan, where a majority of registered Afghan
citizens live, in order to assess their knowledge of legal rights, and existing remedies which they may have
pursued in Pakistan.

Purpose & Aim of Training Manual

The study mentioned above [‘Assessing the Legal Environment for Registered Afghans in Pakistan’] has been
concluded with a detailed report on the state of access to justice, and this training Manual has been consequently
compiled for the aid of government institutions [ such as CAR, MoRR], I/NGOs, UN agencies, CSO workers” and
other individuals/organisations currently working in this field in order to enable participants to develop a
comprehensive understanding of the legal protection for Afghans in general through domestic laws and policies,
and where necessary, to develop strategies to meet gaps in the present legal framework and their effective
implementation.

B Targetaudience:

This Manual is targeted towards those government agencies [such as CAR, MoRR], I/NGOs [SHARP, SEHER, CRS,
and so on], UN agencies [specifically UNHCR — United Nations High Commissioner for Refugees] and other CSO
workers which are currently working for the assistance of Afghans. Itis also intended to serve as a tool of guidance
forthose individuals/organisations thatintend to work for the assistance of Afghans in general in the future.

! The focus of the survey was registered Afghan citizens residing in Pakistan as its target group, and to avoid confusion, the
terminology ‘registered Afghan citizens living in Pakistan’ is used throughout this Manual to refer to those Afghan citizens who
hold the requisite registration documents [for example, Proof of Registration Card, or Secure Card for Afghan Citizens] and are
officially registered as ‘temporary residents’ in accordance with the policies of GoP. Where the discussion refers to all Afghans
as a community, the term ‘Afghans in general’ is used, which includes all Afghans who are present in Pakistan regardless of
being registered or not.

’Pleasereferto Glossary
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B Aim of training Manual:

This training Manual aims to benefit all organisations working in the field of human rights and development by
introducing the laws and their general application, and then refining the discussion to the legal protections
available to resident Afghans in general, especially in light of the repatriation policy of the Government of
Pakistan [hereinafter referred to as GoP].

B Purpose of developing training Manual & training sessions:

The rationale for developing this training Manual is to introduce the Pakistani laws and policies in place for the
protection of all people, specifically registered Afghan citizens residing here. This is especially relevant for those
government agencies, |/NGOs and UN agencies that are working for Afghans in general; it is envisioned that a
comprehensive training formula is necessary to familiarize all actors that are currently working in this field and as
aresult, toraise awarenessamongst them inrelationto laws that protect their basic rights as human beings.

This training Manual is a representation of the findings and analysis of CAMP during the study, ‘Assessing the
Legal Environment For Registered Afghans in Pakistan’, and as a result, the following content was developed to
form the subject matter of this Manual and an appropriate methodology was devised to implement the training
sessions for the benefit of the relevantindividuals/organisations.

B Contentoftraining Manual:

This Manual outlines the laws and mechanisms available for legal recourse for Afghans in general and includes an
analysis of the prevailing legal framework with suggestions for reform and advocacy strategies at the end of each
module. The Manual begins with a discussion on constitutional provisions with respect to fundamental rights and
freedoms in order determine the rights of registered Afghan citizens living in Pakistan; secondly, an analysis of the
administrative remedies that may be available to them is provided with a special reference the KP Ombudsman
system; and, includes a discussion on the foreigners’ laws that govern registered Afghan citizens during their stay,
as well as possibilities of citizenship and naturalization [if any] for those who have been living in the country for
many decades, and for their children who are born here. A reference is also made to the criminal laws and special
attention is given to specific legal problems Afghans in general face in their interactions with State
representatives, such as the police or other authorities in relation to specific issues such as arrest and
preventative detention which is arbitrarily practiced by law enforcement agencies which allegedly target Afghans
ingeneral.

Abrief outline of the contents of the Manual is as follows:

7
°n*

Constitutional Safeguards & Protections: Fundamental Rights & Applicability to Registered Afghan Citizens
Living in Pakistan

Administrative Remedies: Accessibility to The Federal & Provincial Ombudsman Office[s]

» Regulation of Registered Afghan Citizens under Foreigner’s Laws and Criminal Laws in relation to Arrest &
Detention

Citizenship & Naturalization Laws: Relevance & Applicability to Registered Afghan Citizens living in Pakistan
Employment & Labour Laws & their Application to Registered Afghan Citizens Living in Pakistan

Family Law Matters & Mechanisms for Registered Afghan Citizens for Resolving Family Disputes

5

A

D3

5

A

5

S

o,
o

B Methodology of training sessions:

The training sessions based on this Manual are envisioned to be the basis of informing and educating the target
audience with knowledge about Pakistani laws as applicable to registered Afghan citizens. A brief outline of the
training and break down of activities provided in the table below.

The activities provided in the right hand column of the table are divided into three stages, namely:

+» Stage 1: Presentation on laws and policies of Pakistan to provide participants with the requisite background
knowledge on the relevant topic using visual aids such as Microsoft Powerpoint presentations and handouts.

++ Stage 2: Question & Answer sessions at the end of each presentation to generate debate in the form of round
table discussions on the state of the laws and to formulate appropriate advocacy strategies [See Annex 3].

e Stage 3: Group exercises where participants are given real life scenarios to apply their knowledge in practice

to generate debate on relevant issues. Samples of group exercises are attached in the form of annexed

material to this training Manual [Please see Annex 2].
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DAY 1
MODULE TOPIC DURATION ACTIVITIES
Welcome & Introduction to training | 30 minutes | Formal introductions & ice breaking activities

1 Constitutional Safeguards & Session 1 | Formal presentation with visual aids (1 hour
Protections for Registered Afghans 3 hours 30 minutes)
Living in Pakistan Question & Answer session (30 minutes)
Group activity (30 minutes): Participants are
divided into 3 groups and given handouts for
practical application (Please see Annex 2
Group Exercise 1) and then requested to
report their findings to the larger group
2 Administrative Remedies for Session 2 | Formal presentation with visual aids (1 hour
Registered Afghans living in Pakistan | 2 hours 30 minutes)

Round table discussion (30 minutes) to
generate debate (Please see Annex 3
Roundtable Discussion 1)

Detention

DAY 2
MODULE TOPIC DURATION ACTIVITIES
Ice breaking exercises 30 minutes | Informal activities to start the day
3 Citizenship & Naturalization Laws: Session 1 Formal presentation with visual aids (1 hour
Relevance & Applicability to 3 hours 30 minutes)
Registered Afghans living in Pakistan Question & Answer session (30 minutes)
Round table discussion (60 minutes) to
generate debate using practical examples
4 Regulation of Registered Afghans Session 4 | Formal presentation with visual aids (1 hour
under Foreigners’ Laws & Criminal 2 hours 30 minutes)
Laws in respect of Arrest & 30 minutes| Round table discussion (60 minutes) to

generate debate on arrest, preventiative
detention, access to remedies, etc., &
suggestions for advocacy strategies (Please
see Annex 3 Roundtable Discussion 2)

Concluding remarks & closing
ceremony

DAY 3
MODULE TOPIC DURATION ACTIVITIES
Ice breaking exercises 30 minutes | Informal activities to start the day
5 Employment & Labour Laws: Session 1 Formal presentation with visual aids (1 hour

Relevance & Applicability to 2 hours 30 minutes)

Registered Afghans 30 minutes | Round table discussion (60 minutes) to
generate debate & advocacy strategies
(Please see Annex 3 Roundtable Discussion 3)

6 Family Law Matters and Utilization | Session 2 Formal presentation with visual aids (1 hour
of Relevant Mechanisms by 2 hours 30 minutes)

Registered Afghans 30 minutes | Group exercise (60 minutes): Participants are
divided into 4 groups to discuss real life
scenarios and to suggest solutions (Please
see Annexure 2, Group Exercise 2)

30 minutes
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CHAPTER 2

Constitutional Safeguards & Protections for
Registered Afghan Citizens Living in Pakistan

Introduction: Why do we need to study the Constitution?

B Purpose & Content of Chapter:

This chapter introduces the constitutional safeguards and protections available for registered Afghan citizens
living in Pakistan in an attempt to resolve the prevalent confusion about their legal status during their presence in
the country. And in doing so, it is necessary to identify and analyze if registered Afghan citizens living in Pakistan
have the requisite rights to claim the protection of law or not; since their presence in the country qualifies them as
being within the ambit of domestic laws and policies, it is then deemed necessary to apply the requisite laws and
procedures to them as well especially in the case of maltreatment or legal issues faced by them in their
interactions with both the State and individuals.

Therefore, such a state of affairs warrants an introduction to the constitutional safeguards and protections
provided to registered Afghan citizens living in Pakistan, who are neither citizens of Pakistan nor refugees. In the
prevailing situation, the need to analyze their current legal position as non citizens living in the country arises to
clarify any confusion as to their rights and status; the Constitution of Pakistan 1973 [hereinafter referred to as the
Constitution] outlines certain fundamental rights and freedoms provided to both citizens and non citizens — the
term ‘persons’ is used in some provisions, and hence the manual proceeds on the assumption that this term
includes citizens and all other categories of non citizens, which in turn, is applicable to registered Afghan citizens
living in Pakistan. The requisite part dealing with fundamental rights and freedoms is titled ‘Part I, Fundamental
Rights and Policy’ and is divided into ‘Chapter 1, Fundamental Rights’ and Chapter 2 ‘Principles of Policy”’. The
relevant articles relating to fundamental rights and freedoms are in Part | and they form the subject of discussion
in this chapter.

Although there are numerous articles which employ the term ‘persons’, this training manual will strictly focus on
a few of them only in order to illustrate the application of such provisions to registered Afghan citizens living in
Pakistan, and therefore it must be kept in mind that this discussion is not to be understood as relating to the entire
Constitution. Instead, in keeping with the goal of universal appeal — especially for those readers with no
background in legal studies — this chapter will serve as a guiding tool for those individuals/organizations which
work for the protection of rights of registered Afghan citizens living in Pakistan.

The content of this chapteris divided into the following parts:

7

+» Detailed discussion on constitutional provisions relating to fundamental rights & freedoms: Article 9
[security of person], Article 10 [safeguards as to arrest & detention], Article 10A [right to fair trial], Article 11
[slavery, forced labour prohibited, etc], Article 14 [dignity of man, etc], Article 24 [protection of property
rights] and Article 25A [right to education] to illustrate their applicability to registered Afghans living in
Pakistan;

*» Providinga mode of protection for fundamental rights via filing a writ petition; the types of writsand who can
file themisdiscussed in detail; and

+» Enforcement of fundamental rights via granting of writ petitions in the District Courts, High Courts and
Supreme Court of Pakistan and a detailed discussion on their jurisdiction in relation to constitutional
matters. It is important to note here that the section on jurisdiction of High Court and Supreme Court is

*Please see Annex 1 for complete reference of Part I, Fundamental Rights & Policy, Chapter 1 & Chapter 2
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strictly limited to the violation and enforcement of fundamental rights mentioned above; in no way will the
discussion attemptto cover the entire jurisdictional range of the respective courts.

The discussion that follows below will focus on the articles provided above, and keeping in view the legal terms
and phrases that are not comprehensible to laymen, the relevant articles have been broken down into individual
elements for the sake of clarity and simplicity to enable more understanding.

B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant articles
and fundamental rights applicable to registered Afghan citizens living in Pakistan in order to clarify the extent of
theirrights within Pakistanilaw. The training sessions will be conducted by:

¢+ Lectures by experts on various aspects of the Constitution in order to enable an understanding about legal
aspects

**» Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.

Note: Keeping in mind that many participants do not have a background in law, the content in this manual as well
asthetraining sessionsis kept simple and basic.

Fundamental Rights in Constitution of Islamic Republic of Pakistan 1973

The Constitution of the Islamic Republic of Pakistan 1973 [hereinafter referred to as the Constitution] provides
fundamental rights and freedoms which are inviolable applying to both citizens and non citizens within the
territorial limits of Pakistan. In Part I, Chapter 1, of the Constitution some of the fundamental rights outlined use
the term “persons” rather than “citizens” and hence it may be inferred that their protection may be extended to
foreigners [or non citizens] in Pakistan as well.*

To illustrate, an analysis of Article 9 [security of person], Article 10 [safeguards as to arrest & detention], Article
10A [right to fair trial], Article 11 [slavery, forced labour, etc., prohibited], Article 14 [inviolability of dignity of
man], Article 24 [protection of property rights] and Article 25A [right to education], which provide the same level
of protection to both citizens and non citizens, with application to registered Afghan citizens temporarily residing
in Pakistan is as presented below.

B Article 9: Security of person

“No person shall be deprived of life or liberty, save in accordance with law.”

Article 9 of the Constitution states that no person [which includes citizens of the State as well as persons
who are not citizens] can be deprived of his or her life and/or liberty except as provided by the law. In other
words, if the law requires the deprivation of the life [right to an existence in which all fundamental rights of a
person are guaranteed extending also to the right to justice, privacy and dignity] and/or liberty [personal
freedom as in the right to live freely without fear or restriction of one’s freedom to associate and/or move in
society according to one’s free will] of a person or persons is necessary for its execution, this is the one and
onlysituation where such a denial of these rightsis justified.

Elements of Article 9:

1. ‘Person’ — Article 9 and some subsequent articles use the term ‘person’ instead of citizen which clearly
denote its application to non citizens, including all foreigners and registered Afghan citizens who are legally
present ‘temporary’ residents of Pakistan.

2. ‘Deprivation’ — The term ‘deprived’ denotes total loss rather than just restriction of freedom®, not only for
the time being but for a continued period; therefore, present as well as continued detention of a ‘person’ is

‘ Atable of the constitutional provisions and their applicability to citizens and ‘persons’ is provided in a table in Annex 1 [Table
of Constitutional Provisions Applying to Citizens & ‘Persons’]

® Blackstone’s Commentaries definition of ‘deprivation’ [Quoted in Mahmood, M., “The Constitution of Islamic Republic of
Pakistan 1973 [as amended by 18th Constitution Amendment act]”, 9th edition, 2010 [hereinafter referred to a Mahmood,
2010]
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capable of violating this provision. The loss applies equally to both life and liberty, thus further stressing the
importance of both concepts. Hence, according to the Article, any kind of unlawful deprivation of life or
liberty is deemed a violation of the security of a person; an important exception to this principle is the
detention of foreigners who are held for the purpose of impending deportation to their country of origin®.

3. ‘Life’—This term has not been defined in the Constitution but instead has been given a wide interpretation to
denote not only human existence in the narrow sense, but extending to all the facilities and necessities
required for a life with dignity, without interference and/or the threat of harm.

Article 9 of the Constitution guarantees the right to life of a person only with the exception of any state law
requiring a person to be deprived of his or her life; capital punishment comes to mind where the State is
justified in depriving a person of his or her life, although certain schools of thought deem it inhumane and a
violation of the right of life. However, in a state like Pakistan where it is still practiced, it is lawfully applicable
where the person liable to be punished by death has been tried and convicted of a heinous crime such as
murder —for example, a person convicted under Section 302 of the Pakistan Penal Code 1860 [PPC] is liable to
be punished with death. In modern times, it has been seen that the power of the State to interfere with the
life and/or liberty of a person has steadily expanded — especially in the context of anti terrorism laws which
arein place in numerous States throughout the world including Pakistan —has caused much concern; ranging
from telephone tapping to ‘preventative’ detention on suspicion, the State has widened its pretext of
interfering with any one’s life and right to privacy. Thus, the State has the power to lawfully deprive a person
of life and/or liberty in certain situations which may remain unchallengeable in the face of legal and/or
political justifications.

It is important to note that the term ‘life’ is used to mean not only a mere existence but includes all the basic
necessities for living with dignity and respect’; thus life denotes all facts of human existence, and it has been
extended, interalia, toinclude:

*»» Therighttolive a private life free from State interference or surveillance forming part of the right to privacy of
person®;

Privacy of the home®;

The right to receive public utilities such as electricity™, pension", medical treatment”, etc;

The right to live in a pollution free environment®, which includes the right to breathe clean air';

The right to education™; and,

Theright to recreation and enjoyment of public parks™.
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Itisin line with constitutional and public policy principles that the wider interpretation of ‘life” has been afforded
to all ‘persons’ under the Constitution, which no doubt extends to all non citizens including registered Afghan
citizens residing for the time being in Pakistan, because they are also subject to the law as long as they are present
in the country. This list is by no means exhaustive and has been expanded by the court’s interpretation over time
which provides this concept the required flexibility to evolve and change over time; this is evidenced by the fact
that in modern times, the right to life includes previously unrecognized concepts such as the right to education,
theright to breathe clean air, the right to enjoyment and recreation, and so on.

Thus, the right to life encompasses the right to live peacefully with all the necessities of human existence
including the above given rights, and the guarantee that any unlawful encroachment upon this right is

®See discussion on Foreigners’ Act 1946 in Chapter 4: Arrest & Detention of Registered Afghans under Foreigners’ Laws and
Criminal Laws of Pakistan

’Imdad Hussain v Province of Sindh through Secretary of Government of Sindh [PLD 2007 Karachi 116]

® The right of privacy of a woman of easy virtue is also included: M.D Tahir Advocate v Director, State Bank of Pakistan [Lahore
2004 CLD 1680]

°Riaz v Station House Officer, Police Station Jhang City [PLD 1998 Lahore 35]

 Erum Heights Residents Welfare Association v Karachi Electric Supply Corporation Ltd [2001 CLC 321]

“'Mahmood Ali Butt v Inspector General of Police, Punjab [PLD 1997 SC 823]

? Muhammad & Ahmad [Corporate and Tax Counsel] through Muhammad Azhar v Government of Pakistan through Home
Secretary [PLD 2007 Lahore 346]

® Ardeshir Cowasjee v Sindh Province [2004 CLC 1353]; Nazim UC Allah Bachavo Shore v The State [2004 YLR 2077]

*lslam Hussain v City District Government [2007 CLC 530]

* American case of Brown v Board of Education [1953] [2001 YLR 1139]

* Muhammad Tariq Abbasi v Defence Housing Authority [2007 CLC 1358]
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unimaginable; it ensures equality of all humans before the law by providing penalties for those who attempt to
violate or interfere with this right, because the right to life is so fundamental that if violated, all other
corresponding rights of a human being will also be deemed to have been violated". And, on the other hand, it
ensures remedial action to the person whose right to life [along with corresponding rights] is violated by ensuring
compensation which is payable either by the state or the perpetrator and/or enforcement of the right to life
under Article 184[3] of the Constitution®.

The term ‘life’ has also been extended to include the right of access to justice covering the concepts of due
process of law and adherence to the principles of natural justice; a detailed explanation of the right of access to
justice is given below but here it is imperative to note here that this right is an importantingredient of the right to
life as well.

4. ‘Liberty’ — This term denotes not only physical freedom from control in the traditional sense but also a
person’s freedom to make certain choices regarding his or her life; including, inter alia:

*»» The right/freedom to take all the necessary measures to enjoy one’s life, be it the right to sell and purchase
property;

**» Theright/freedomtoearnalivelihood or choose a vocation of one’s own choice;

The right/freedom to enter into contracts for personal and/or financial gain; and,

In general, the right to enjoy one’s life in a society free from fear of oppression and violence®.
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Here again, the underlying assumption is based on every person’s right to exercise free will and independence
[prescribed within certain limits of the law] to safeguard his or her life and dignity as well as to maintain social
order in the sense of affording protection to all subjects of a State from risks to their well being to enable them to
live their lives peacefully™.

Thus the term ‘liberty’ is also given a wide interpretation; keeping in line with the principles of natural justice, an
infringement upon a person’s freedom in the broader sense is undoubtedly a violation of his or her liberty.
Looking from a societal perspective, keeping in mind the State’s role, the concept therefore entails the “absence
of arbitrary restraint with reasonable regulations and/or prohibitions imposed in the interest of society”*. For
example, under Article 24 of the Constitution, no person can be deprived of his property except as required by
State law™; in case any property is being used for unlawful purposes [such as trafficking of drugs] the State has the
right to interfere and any subsequent action [such a forfeiture] will not be a infringement of a person’s liberty
because the state will be exercising its regulatory powers because the reasonable limitations set by the law upon
aperson’sliberty have been exceeded.

5. ‘In accordance with law’ — In general, this phrase denotes that the law of the land is supreme and legal
procedures must be adhered toin all matters. In Article 9, an exception where a person can be deprived of his
or her life and/or liberty is present, but it is specified that this can be done only in accordance with the
procedures and requirements as specified by the law. There are two aspects of this exception:

** One, that any deprivation of a person’s life and/or liberty must be in accordance with established legal
principlesand procedures; and

+» Two, the courts are empowered with the prerogative to analyse whether the act of depriving a person of his

or her life and/or liberty was lawful in itself. This concept can be further explained as follows; under Article 9,

the courts are deemed under a duty to firstly determine if the deprivation was lawful, and then to examine

the laws and/or authority under which such denial of fundamental rights has occurred.

Thus, it is the inalienable right of every person to be dealt with according to the law; this applies to both the
relationship amongst people as well as to the relation between a person and the State — any action by the

Y Montarma Benazir Bhutto v President of Pakistan [PLD 1998 SC 388]

* Article 184: Original Jurisdiction of the Supreme Court —“[3] Without prejudice to the provisions of Article 199, the Supreme
Court shall, if it considers that question of public importance with reference to the enforcement of any of the Fundamental
Rights conferred by Chapter | of Part Il is involved, have the power to make an order of the nature mentioned in the said
Article.”

* American Jurisprudence Vol. Il quoted in Mahmood [2010]

* Adeel-ur-Rehman v Federation of Pakisan [2004 PTD 534]

*‘Fundamental Rightsin Pakistan’, page 166 quoted in Mahmood [2010]

"Tariq Irshad v The State [2006 P.Cr.L.J 23]
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executive interfering with the rights of a person which is arbitrary or not in accordance with the established
principles and rules of law, is liable to be held ultra vires™.

Therefore, itis the courts’ duty to uphold the law in the sense of validating or invalidating action taken by a person
or authority to deprive someone else of his or her life and/or liberty. The courts must safeguard the fundamental
rights of all which, amongst others, includes the right to life and liberty; if any action depriving a person of his or
her life and/or liberty does not have the backing of law, then the courts are under an obligation to declare it
invalid® and provide recourse to the victim. For example, if a person is taken into custody by the police and such
an action is mala fide without cause, the courts will intervene to provide relief to the detainee®. Hence the police
is also under a duty to act within the limits set by the law; if they violate the given laws and/or procedures, such as
those relating to arrest, detention, and evidence, they are liable to criminal prosecution®. Thus any arbitrary
exercise of power on behalf of the police or State functionaries is capable of violating Article 9, specifically in
relationtoarrest and detention procedures.

The concept of right of access to justice and due process is an important component of this part of the article; for
procedures and practices to be in accordance with law, justice must be accessible to all subjects without
discrimination. However, this right does not stop here; in order for the requirements of this concept to be
completely fulfilled, subjects must not only be able to access courts for relief, but they must also be given the
complete guarantee that they will be fairly heard without prejudice” and that their civil rights will be enforced in
case of any infringements along with compensation and/or rectification of the matter; this forms part of the
principle of ‘due process’™. Therefore, in brief, the right of access to justice, now enshrined in Articles 4° and 9 of
the Constitution, includes the right to be treated according to the law with every person having an equal
opportunity to approach the courts without discrimination or exception, and the right to a free and fair trial by an
impartial and unprejudiced court or tribunal®.

The interpretation of ‘in accordance with law’ is also in line with the wider interpretations given to the
Constitution as evidenced by the courts’ decisions in numerous cases; the Constitution is held to be interpretedin
a “liberal and beneficial manner” to incorporate its spirit™; as an “evolving scripture which must portray the
aspirations of the people and aim at the progress, welfare and amity of the public”*’; and, the interpretation of
such articles to extend to all persons to enable all their fundamental rights to fall within the sphere of
constitutional protection®. Therefore, the ambit of due process has been extended by judicial interpretation to
the right of access to justice encompassing, in turn, the right of access to justice as well as due process of law
which include the right to a free and fair trial by an impartial, unprejudiced court/tribunal, as well as equal
protection of the law™ which must be available to every person without discrimination.

6. Application to registered Afghan citizens living in Pakistan — The protection of due process of law and
principles of natural justice is available to registered Afghan citizens living in Pakistan under the Constitution;

*Khalilur Rahman v Deputy Commissioner Larkana & Others [PLD 1963 [W.P] Karachi 213 BD]

*Mahmood, p. 231[2010]

®Muhammad Aslam [Amir Aslam] & Others v District Police Officer Rawalpindi & Others [2009 SCMR 141]; See also Article 10:
Safeguards as to Arrest & Detention

** Amir Ullah v The State [2004 P.Cr.L.) 821]

¥ Article 10A: Right to fair trial [inserted by s 5 of the Constitution Amendment Act 2010] — “For the determination of his civil
rights and obligations orin any criminal charge against him a person shall be entitled to a fair trial and due process”.

*® Muhammad Umar Rathore v Federation of Pakistan [PLD 2009 Lahore 268]

* Article 4: Right of individuals to be dealt with in accordance with law, etc — “[1] To enjoy the protection of law and to be
treated in accordance with law is the inalienable right of every citizen, wherever he may be, and of every other person for the
time being within Pakistan.

[2]InParticular—

[a] no action detrimental to the life, liberty, body, reputation or property of any person shall be taken except in accordance
with law;

[b] no person shall be prevented from or be hindered in doing that which is not prohibited by law; and

[c] no person shall be compelled to do that which the law does not require him to do.”

*The right of access to an impartial and independent court/tribunal is a fundamental right [PLD 1999 SC 504]

*Benazir Bhuttov President of Pakistan [PLD 1998 SC 193]

** Arshad Mahmood v Government of Punjab [PLD 2005 SC 388]

** Mushtag Ahmed Mohal v Honorable Lahore High Court [1997 SCMR 1043]

**Babar Kahn Ghoriv Federation of Pakistan [PLD 1999 Karachi 402]
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they are entitled to the same standards of life and liberty as citizens because the article refers to ‘persons’
rather than citizens, and so it is safe to say that the term ‘persons’ refers to all residents in the country. As a
result, it is rational to extend the protection of the concepts of life, liberty, right of access to justice and due
process of law to foreigners and thus amenities such as water, electricity, medical treatment cannot be
denied to them on the basis of their nationality. Medical colleges forcing exorbitant tuition fees on foreign
students have been held to violate the rights of Afghan students under Article 9 as well as under Article 25
[right to education] and hence the courts have fixed a uniform rate to be charged irrespective of the
institution in the Punjab province®.

B Article 10: Safeguards as to arrest and detention

[1] No person who is arrested shall be detained in custody without being informed, as
soon as may be, of the grounds for such arrest, nor shall he be denied the right to
consult and be defended by a legal practitioner of his choice.

[2] Every person who is arrested and detained in custody shall be produced before a
magistrate within a period of 24 hours of such arrest excluding the time necessary
for the journey from the place of arrest to the Court of the nearest magistrate, and
no such person shall be detained in custody beyond the said period without the
authority of a magistrate.

[3] Nothing in clauses [1] and [2] shall apply to any person who is arrested or detained
under any law providing for preventive detention.

[4] No law providing for preventive detention shall be made except to deal with
persons acting in a manner prejudicial to the integrity, security or defence of Pakistan
orany part thereof, or external affairs of Pakistan, or public order, or the maintenance
of supplies or services, and no law shall authorize the detention of a person for a period
exceeding [three months] unless the appropriate Review Board has, after affording
him an opportunity of being heard in person, reviewed his case and reported, before
the expiration of the said period, that there is, in its opinion, sufficient cause for such
detention, and, if the detention is continued after the said period of [three months],
unless the appropriate Review Board has reviewed his case and reported, before the
expiration of each period of three months, that there is, in its opinion, sufficient cause
forsuch detention.

Explanation I: In this Article, “the appropriate Review Board” means,

[i] Inthe case of a person detained under Federal law, a Board appointed by the Chief
Justice of Pakistan and consisting of a Chairman and two other persons, each of
whom s or has been a Judge of the Supreme Court or a High Court; and

[ii] Inthe case of a person detained under a Provincial law, a Board appointed by the
Chief Justice of the High Court concerned and consisting of a Chairman and two
other persons, each of whom is or has been aJudge of a High Court.

Explanation II: The opinion of a Review Board shall be expressed in terms of the views
of the majority of its members.

[5] When any person is detained in pursuance of an order made under any law
providing for preventive detention, the authority making the order shall, [within
fifteen days] from such detention, communicate to such person the grounds on
which the order has been made, and shall afford him the earliest opportunity of
making a representation against the order:

Provided that the authority making any such order may refuse to disclose facts which
such authority considers it to be against the public interest to disclose.

* Anwar-ul-Hag Ahmad v Secretary Economics Affairs Division Islamabad [PLD 2004 Lahore 771]
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[6] The authority making the order shall furnish to the appropriate Review Board all
documents relevant to the case unless a certificate, signed by a Secretary to the
Government concerned, to the effect that it is not in the public interest to furnish any
documents s produced.

[7] Within period of twenty four months commencing on the day of his first detention
in pursuance of an order made under the law providing for preventive detention, no
person shall be detained in pursuance of any such order for more than a total period of
eight months in the case of a person detained for acting in a manner prejudicial to
public order and twelve months in any other case:

Provided that this clause shall not apply to any person who is employed by, or works
for, or acts on instructions received from, the enemy [or who is acting or attempting to
act in a manner prejudicial to the integrity, security or defense of Pakistan or any part
thereof or who commits or attempts to commit any act which amounts to an anti
national activity as defined in a Federal law or is a member of any association which
has for its objects, or which indulges in, any such anti national activity.

[8] The appropriate Review Board shall determine the place of detention of the
person detained and fix a reasonable subsistence allowance for his family.

[9] Nothing in this Article shall apply to any person who for the time being is an enemy
alien.”

Article 10 provides every person with safeguards against arbitrary/illegal arrest or detention either under
ordinary law or under ‘preventative detention’ procedures. A person arrested under ordinary law must be
informed of the grounds of his arrest as soon as possible; he must be allowed to consult and appoint a legal
consultant of his or her choice; he must be brought before a Magistrate within 24 hours of his arrest; and, he
must not be detained longer than the period determined by the Magistrate. A person arrested under the
laws of preventive detention must not be detained for longer than 3 months [unless the State and Review
Board hold it expedient to extend his custody for another 3 months]; at the expiration of each said period,
the State must get a direction from the Review Board if there is sufficient cause to extend detention; the
relevant authority ordering the detention must communicate the grounds of detention to the detainee
within 15 days [if relating to a matter of public interest, however, the grounds may be withheld] and enable
him to defend himself against themin court.

The arrest must fulfil two tests before it can be deemed valid: it must be authorized by an order of the
Executive or by way of a legal warrant, and there must be an accusation of a certain offence and not merely
based on suspicion. Under Article 10A [right to fair trial], the accused has a constitutional right to access
legal counsel and any denial of such right will be challengeable in court. The accused has the right to engage
counsel of his or her choice, either on State or personal expense. The court must also analyse whether there
is, in actual fact, a just cause for detaining the accused, and in this context the High Court is under a duty to
“satisfy itself that he is not being held in custody without lawful authority or in an unlawful manner”; the
mere issuance of a detention order from the lower courts is not sufficient, the High Court must inquire into
the nature and cause of the detention. Thisis in accordance with the envisioned principle of Article 10: these
measures attempt to curtail the arbitrary powers of the State in relation to detention which is in direct
violation of the fundamental right to protection from arrest and detention.

In general, however, a person has the right to be informed of the reason of his or her arrest, has the right to
demand an arrest warrant, and be produced before a Magistrate within 24 hours of detention, and on being
arraigned, has the right to defend himself or herself through legal counsel. Therefore, it is an established fact
that prolonged detention without cause is a violation of the fundamental right of protection from arbitrary
arrest under this article and can be challenged in court through a writ petition for Habeas Corpus.

*For the purposes of clauses [1] and [2]
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Elements of Article 10:

1. ‘Arrest’—The term ‘arrest’ denotes the taking into physical custody of a person accused of an offence by the
police or the relevant authority either under a legal warrant by the Executive and/or when he is suspected of
committing an offense or isinvolved in some activity which necessitates the deprivation of his or her liberty®.

2. Protection against arbitrary arrest — In Article 10, a person who has been arrested is afforded protection
against being held for a prolonged period against his will, and places a duty on the police or other detaining
authority to adhere to certain procedures which must be followed in order to legalise the arrest; in other
words, they provide a safeguard against arbitrary arrest. In Clause [1], the person arrested and in custody
under ordinary law, must be informed, as soon as possible, of the grounds of his arrest, and secondly, he or
she has the right to consult and be defended by a legal counsellor of his or her own choice”. The rationale for
communicating the grounds of arrest to the detainee is to provide him or her with sufficient knowledge to
enable action to be taken; the next step for the detainee will naturally be appointing of a legal counsellor who
will represent his or her cause in court and prepare for defence or file a Habeas Corpus petition against
detention. A mere reference to the relevant law or provision under which a person has been detained does
not fulfil this requirement®™. Where the detainee is not able to read and write, oral communication of the
grounds of detention is sufficient for the purposes of the constitutional provision®.

The grounds must be communicated “as soon as may be”, implying this must occur within a reasonable time
as soon as possible —although there is no time limit given in the provision, it is assumed that the grounds for
detention should be communicated within 15 days [as in the case of a person detained under an order of
preventive detention]®. The requirement of communicating the grounds of detention to the person in
custody presupposes that there must be, in actual fact, one or more grounds for the arrest and subsequent
custody; hence, it follows that arrest without concrete grounds would be unlawful. The existence of material
grounds for arrest, therefore, is a prerequisite for arrest; if there are none, and arrest is still affected, the
court will certainly allow a petition for Habeas Corpus™.

In addition, where the grounds are vague, giving no clear indication of the charges made against the
detainee, and do not afford him the opportunity to represent himself in accordance with constitutional
requirements, the detention will be held to be unlawful”. Therefore, the grounds must be relatable to
specific provisions of a statute upon which the authority has relied upon to arrest the concerned person; in
the absence of such a requirement the relevant authority could easily protect itself by providing vague,
unclear grounds for arrest without proper reference to a valid law, and such a situation would undermine the
presumption of innocence if people in detention were to remain in custody awaiting trial indefinitely®. The
reasonableness of the detention will also be inevitably examined by the court; along with prima facie cause
for detention and valid grounds, the order of detention will also be scrutinized in order to check the legality of
arrestand continued detention®.

The second part of this clause relates to the requirement of the right to counsel that forms part of the right of
access to justice and due process. Denying a detainee access to legal representation is an infringement of a
constitutional right available to every person; this right includes being able to appoint a legal counsel of the
detainee’s free choice if he or she is able to engage one. All accused persons have the inherent constitutional
right to be defended in line with the presumption of innocence, irrespective of whether domestic law makes
provision for such a right or not®. The only exception is where the detainee is not capable of engaging
counsel;insuch asituation, one will be assigned to him or her by the court, but even in this case, the detainee
may object to the representation if he or she is not satisfied with it".

**Forthe purposes of clauses [1] and [2]

*’Hassan v Fancy Foundation [PLD 1975 SC 1]

**Vimal Kishore Mehta v State of Uttar Pradesh [AIR 1956 All 56]

* Jumma Khan Baluch v The Government of Pakistan & Others [PLD 1957 Karachi 939]
““Mahmood, p. 242 [2010] “Communication of grounds”

“Mamoona Saeed v Government of Punjab [2007 P.Cr.L.J 268]

“Mrs. R.B Shaukat v Government of East Pakistan [PLD 1965 Dacca 241]

* Federation of Pakistan through Secretary, Ministry of Interior, Islamabad v Amatul Jalil Khwaja [PLD 2003 SC 442]
“Ibid

**Mrs. R.B Shaukat v Government of East Pakistan [PLD 1965 Dacca 241]

“*Hakim Khan v The State [PLD 1975 SCMR 1]
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The requirements of communication of grounds and the right to consult a legal practitioner of the detainee’s
choice are in consonance with the ‘right of individuals to be dealt with in accordance with the law’ in Article 4
as well as the exception in Article 9 as discussed above that any deprivation of life and/or liberty must be
within the limits as provided by the law.

‘Preventive detention’ — An exception to the above discussed provisions of Article 10 is provided where the
authorities are exempted from adhering to the constitutional requirements of life and/or liberty of a person
in certain situations as elucidated in Clause [3]; namely, where detention is necessary to prevent a person
from acting prejudicially towards State integrity, security, and/or public interest. However, the grounds of
detention must also be communicated to the detainee where he or she has been detained under an order of
preventive detention; Clause [5] provides that the grounds of detention must be communicated to a
detainee within a maximum of 15 days.

For this the authority making an order of ‘preventative’ detention must be reasonably satisfied that the
intended detainee will act in a manner that is prejudicial to State and/or public interests, and not just for an
ulterior motive”. If an order of preventive detention does not fulfil the following conditions, it will not stand
asvalidincourt:

e The relevant authority was satisfied with certain material and/or information in its possession of the
prejudicial act to be committed by the intended detainee; each of the grounds of detention should be
valid and based in law —even if one of the grounds is shown to be bad, the entire order of detention will
beinvalidated;

e  The authority making the order must be able to prove the legality of the order during initial proceedings
incourt; and,

e All material and/or information upon which the order was based is to be presented in court
notwithstanding any claim of privilege to withhold such information — one exception is available only
where the authority may refuse to disclose any facts material to the detention which are considered to
be against publicinterest and/or state security®.

In addition, the court must be satisfied that the order for preventive detention is based on law, and each of
the legal requirements of preventive detention have been complied with; that such detention was in fact
necessary, and the grounds for detention are not irrelevant and vague; and, the purpose of detention should
not be extraneous to legal considerations that are capable of being struck down as of malicious or mala fide
intent®.

Powers, Jurisdiction & Composition of the ‘appropriate Review Board’ — the Review Board is an authority
that has the power to order detention of a proposed detainee [for a period of 3 months] and to renew the
detention of a person who is already in custody [for another 3 months]. At the expiration of each period given
in the provision, the Review Board [hereinafter referred to as ‘the Board’] must review the purpose of the
detention; if the detaining authority is able to satisfy the board that detention must be continued, then the
Board will provide an extension, again only for a maximum of three months, at the end of which, another
review must be held™.

The composition of the Board is outlined in Clause [4]; where detention is based on federal law, the Chief
Justice of the Supreme Court of Pakistan [SCP] will appoint a Chairman and 2 other members [all of whom are
either present or retired judges of the SCP], and in the case of detention under Provincial law, the power of
appointment lies with the Chief Justice of the relevant provincial High Court of a Chairman and 2 members

“ Federation of Pakistan through Secretary, Ministry of Interior, Islamabad v Amatul Jalil Khwaja [PLD 2003 SC 442]

*® Article 10, clause [5]: “...Provided that the authority making any such order may refuse to disclose facts which such authority
considersitto be against the publicinterest to disclose” [2004 YLR 1680]

“ Federation of Pakistan through Secretary, Ministry of Interior, Islamabad v Amatul Jalil Khwaja [PLD 2003 SC 442]

* Article 10: “[4]..no law shall authorize the detention of a person exceeding [three months] unless the appropriate Review
Board has, after affording him an opportunity of being heard in person, reviewed his case and reported, before the expiration
of the said period, that there is, in its opinion, sufficient cause for such detention, and if the detention is continued after the
said period of [three months], unless the appropriate Review Board has reviewed his case and reported, before the expiration
of each period of three months, that there s, in its opinion, sufficient cause for such detention.”
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[all of whom are either current or retired judges of the High Court]™. In the case of a person detained under
an order of preventive detention, the maximum period for continuous detention is 8 months where he or she
has been detained for acting in a manner prejudicial to public order and 12 months if detained on any other
ground; in other words, a person cannot be detained for a second time within 2 years if he or she has already
been in detention for the full length of time provided — 8 months in case of a person acting in a manner
prejudicial to public order, and 12 months for any other reason, which implies that a person previously
detained, if made the subject of subsequent preventive detention order, cannot be taken into custody unless
2 years have passed from the day of his first detention®. The only exception to this provision is in case of a
person whois suspectedto be in association of the declared enemies of the State.

The Board also has the power to determine the appropriate place of detention of the detainee in case of
eitheran objection raised by counsel or the detaining authority, or of its own accord. And where the detainee
is the sole provider for his or her family, the Board will, taking into account the financial circumstances of the
detainee, fix a reasonable subsistence allowance for his or her family for the period of time he or she is in
detention®.

5. Application to registered Afghan citizens living in Pakistan — Where the detainee is a registered Afghan
citizen living in Pakistan, the safeguards under Article 10 of the Constitution are available; this is because of
the principle that the provisions of laws applicable to non citizens must not be interpreted and/or appliedina
manner which violates the fundamental rights and guarantees provided in the Constitution. Where a person
who is a bona fide citizen [with apparent residence and family linkages in the country for a certain period of
time] is in detention for a prolonged time without being given an opportunity to be heard by the Board, will
be held to be detained in contravention of Article 10 without legal effect and thus will be allowed a writ of
Habeas Corpus™. Similarly, where a non citizen —and specifically a registered Afghan citizen living in Pakistan
—isin continuous detention under Clause [7] of Article 10 for more than 8 months without recourse to review
by the Board, the same situation will arise. Where only a direction has been issued in writing by the Federal
Board to the relevant Provincial Board to take further action, it cannot be held to be equivalent to a review,
hearing and report within the meaning of Clause [4] and thus such detention will be held unlawful®.

Even where a registered Afghan citizen living in Pakistan is detained under an order of preventive detention,
he or she is entitled to the remedy of filing for representation without delay; Clause [5] of Article 10 stipulates
that a detainee held under such an order has to the right to know the grounds of his or her detention within
15 days since the commencement of his detention without any delay; if this requirement is not adhered to,
the detention will be considered to be based on mala fide intention and thus be liable to be struck down by
the High Court in pursuance to its constitutional jurisdiction®. Therefore it is essential that the detention
order [whether ‘preventative’ or otherwise] even in the case of a registered Afghan detainee must be first
passed by a competent authority based on valid, lawful grounds and he or she must be given an opportunity
for representation, otherwise, the order for detention may be quashed®’.

However, where a registered Afghan citizen [as in the case of any other foreigner] has entered into the
country by illegal means and as aresultisin detention precisely because of hisillegal entry and stay, no writ of
Habeas Corpus is available and he or she must remain in detention to await deportation back to his country™.

** Article 10: “[4] Explanation |- In this Article, “the appropriate Review Board” means,

[i] In the case of a person detained under Federal law, a Board appointed by the Chief Justice of Pakistan and consisting of a
Chairman and two other persons, each of whom is or has been a Judge of the Supreme Court of the Supreme Court or a High
Court; and

[ii]In the case of a person detained under a Provincial Law, a Board appointed by the Chief Justice of the High Court concerned
and consisting of a Chairman and two other persons, each of whom s or has been a Judge of a High Court.”

* Article 10: “[7] Within a period of twenty-four months commencing on the day of his first detention in pursuance of an order
made under the law providing for preventive detention, no person shall be detained in pursuance of any such order for more
than a total period of eight months in the case of a person detained for acting in a manner prejudicial to public order and
twelve monthsinany other case...”

* Article 10: “[8] The appropriate Review Board shall determine the place of detention of the person detained and fix a
reasonable subsistence allowance for his family”.

* Mst Bakhtawar v The State & 3 Others [1976 P.Cr.L.J 393]

* Muhammad Akbar Cheema [Advocate] v Superintendent Jail Kot Lakhpat 1994 [P.Cr.L.) 2362]

**Syed Shamim Akhtar v The Government of Pakistan & 3 Others 1996 [P.Cr.L.) 326]

“Ibid

**Syed Ahmad-ud-Din v Superintendent, District Jail Lahore & 2 Others [1977 P.Cr.L.J]
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B Article 10A: Right to fair trial

“For the determination of his civil rights and obligations or in any criminal charge
against him a person shall be entitled to a fair trial and due process.”

Article 10A incorporates the principle of due process of law and access to justice which denotes that a
person must not only be tried by a fair, partial, and transparent court/tribunal but also that he or she must
have access to legal advice and representation which are the sine qua non of law; the absence of any one of
these deemed as violating the law. Among the factors that are taken into account to determine a fair trial for
an accused, inter alia, are: legal counsel and representation, the opportunity to present evidence and
witnesses, the opportunity to rebut the opposition’s evidence and cross examine the opposition’s
witnesses, an impartial, fair, and objective tribunal/court, the judge’s unbiased appraisal, and so on.

An important issue in relation to a fair trial is whether it can be held with or without legal counsel
irrespective of the financial condition of an accused, because he or she may either be unable to afford legal
services or be unfamiliar with the requisite legal technicalities. Thus the right to fair trial has also been held
to include “free legal assistance at State cost” where an individual is accused of an offence; it is an
undeniable fact that “a trial and proceedings without counsel cannot be called a fair trial and proceedings
and hence the same would be a violation of Article 9 of the Constitution”. This is a fundamental
constitutional right of every accused person who is unable to engage legal counselling “on account of
reasons such as poverty, indigence or incommunicado situation” and the State is under a duty to provide a
lawyer to an accused person if the circumstances of the case and the needs of justice so require, provided of
course the accused person does not object to a certain legal counsellor.

There are several mechanisms in place to provide legal counsel to an accused: for example, the Pakistan Bar
Council Free Legal Aid Scheme 1988 [and 1999 Rules] provides legal aid and free representation to all
categories of people who are entitled to Zakat [“the poor, destitute, orphans, widows, indigent, invalid or
other deserving litigants”] in a variety of cases including public interest litigation —including a writ to enforce
fundamental rights; the High Court Rules and Orders [Criminal] also makes provision for counsel to be
appointed at state expense where the accused cannot afford one; and, the Civil Procedure Code 1908, Order
XXXIII [Suits by Paupers] enables civil litigants to be declared as “paupers” [persons not possessed of
sufficient means to engage legal representation] who are to be given free access to counsel. Another
mechanism in place is the Punjab Public Defender Service Act 2007 which purports to provide free legal
assistance to “indigent persons” who cannot afford it.

Elements of article 10A:

1.

‘Determination of Civil rights and obligations’ — The Article points out that the right to a fair trial will be
enforced in the case of determination of a person’s civil rights and obligations; ‘civil rights’ being those
personal liberties and privileges that are available to persons usually by virtue of citizenship, and at times,
also extended to foreigners living in a certain country. For example, Pakistani citizens and non citizens alike
are provided civil rights and liberties under the section on fundamental rights in the Constitution, which
includes the right to a fair trial. ‘Obligations’ on the other hand, denote the legally binding duties and/or
responsibilities that the State enforces mostly upon citizens, both in relation to each other and with respect
to the State itself. Such duties encompass all actions that the law requires an individual to perform or to
refrain from, in violation of which he or she can be penalized by a contracting party and/or the State. People
are granted civil rights in the form of some fundamental rights —such as the right to life and/or liberty [Article
9], safeguards against arrest and detention [Article 10], right to a fair trial [Article 10A], and right to education
[Article 25A] and so on—as well as by virtue of federal and provincial laws.

The determination and enforcement of a person’s civil rights will take place only in a court of law in
accordance with the principle of due process and equality before the law. A court will determine whether an
individual’s civil rights have been breached — for example, in the case of illegal detention, a person’s right to
personal liberty under Article 9 and the conditions of legal detention under Article 10 will stand as violated —
andif so, the court will have the power to enforce the right, and/or grant a remedy. Using the above example,
a court, upon finding that a person has been illegally detained in violation of Articles 9 and 10 of the
Constitution, will order the detaining authority toimmediately produce the detainee in court to provide him
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or heran opportunity to be heard [writ of Habeas Corpus] and decide the matter on its merits.

2. ‘Inany criminal charge’ — A criminal charge is a formal accusation by the State on a person who is alleged to
have committed a crime; a ‘crime’ is defined as “an action or an instance of negligence that is deemed
injurious to the public welfare or morals or to the interests of the State and that is legally prohibited”®. A
formal charge involves the process of presenting the allegation in a statement of the offence [complaint], any
supplementing information, and the indictment [stating the details of the concerned law under which the
accused is being charged]. The term ‘in any criminal charge’ refers to all crimes alleged to have been
committed so the scope of Article 10A extends to all criminal activity under the law.

3. ‘Fairtrial’ — As noted in the discussion of Article 9, the right to fair trial encompasses multiple elements: the
right to be dealt with in accordance to the law; the right of access to justice which includes the right to legal
representation; the right to be heard by an impartial, unprejudiced court/tribunal; and, due process of law. In
consonance with the fundamental rights and freedoms available to all persons under the Constitution, the
guarantee to a fair trial is an important one because it upholds the concept of equality of law and its
application to all persons without exception. A fair trial, by definition, is the guarantee that a trial is
conducted fairly and justly, with all the requisite procedural regularity supervised by an impartial,
unprejudiced judge, during the course of which the accused/defendant is given full opportunity to be heard
and submit his arguments in court under the appropriate constitutional provisions or State law. Amongst the
factors that are used to determine if the accused/defendant has received a fair trial include the opportunity
of presenting evidence and arguments by his or her counsel, the opportunity to answer and rebut the
opposition’s accusations and arguments and cross examine the opposition’s witnesses, and lastly, the
presence of an impartial jury, and the judge’s freedom from bias™.

4. ‘Due process of law’ —This concept takes the right of individuals to be dealt with according to the law further
by emphasizing the need for due process; this qualifies that all legal procedures must be open, fair, and
transparent, and determination of innocence or guilt must be undertaken by an unbiased court/tribunal —
anything contrary to these requirements will be deemed as violating the parameters set by the law®. This
duty also extends to the legislature which is under a duty to enact laws within the framework envisioned by
the Constitution, and places a corresponding obligation on the judicature to examine the constitutionality of
legal practices through judicial review®. Article 4 concerns the right of individuals to be treated in accordance
with the law which signifies that no action adversely affecting, inter alia, the life, personal liberty, welfare,
privacy and property of any person must be taken unlessitis required by the law.

Thus, the requirement of a fair trial is part of due process as well as equality before the law; the
administration and dispensation of justice is necessary to maintain the rule of law and therefore all matters
pertaining to a person’s civil, political, social, legal and economic rights must be determinable and
enforceable without fear of persecution®.

5. Applicability to registered Afghan citizens living in Pakistan — Therefore, as is apparent from the above
discussion, the right to a fair trial encompasses both the concepts of due process of law as well as the right to
legal aid and representation, and this right applies not only to citizens but extends to registered Afghan
citizens living in Pakistan as well since the Article addresses ‘persons’.

The situation, however, even for registered Afghan citizens living in Pakistan is far from satisfactory: due to
the inherent bias of Pakistani officials towards them, they are subject to arrest without due cause and often
languish behind bars with little or no recourse to legal representation which is an infringement of their basic
human rights as well as a violation of the right to fair trial under this

According to Human Rights Commission of Pakistan [HRCP] reports, Afghans in general get arrested for minor
offenses [such as not possessing the requisite paper work] and at times for “wandering” at late hours
without excuse®. Similarly, the Revolutionary Association of the Women of Afghanistan [RAWA]wrote an

* Definition of ‘crime’: http://dictionary.reference.com/browse/crime

* American case of King v Panther Lumber Co. [171 US 437]

* Muhammad Umar Rathore v Federation of Pakistan [2009 CLD 257]

* Fauji Foundation v Shamimur Rehman [PLD 1983 SC 457]

*M.Z. Khan v Aziz-Ud-Din Ahmad Khan [2004 YLR 84]

*“pfghan Culture: Afghans Behind Bars” —Mati Ullah Abid [referring to HRCP research by Dr. Rahat Ali, activist at HRCP]
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appeal to then President of Pakistan, Gen. [R] Pervaz Musharraf, requesting release of innocent Afghan
women and children in Rawalpindi and Islamabad jails: they had been arrested due to the police officials’
unreasonable insistence for Pakistani visas — whereas they are only required to have Proof of Registration
[PoR] cards under the joint regulations by CAR and the GoP —which is surprising especially since the Pakistani
State does notissue visas to registered Afghan citizens living in Pakistan.

B Article 11: Slavery, forced labour, etc., prohibited

“[1] Slavery is non-existent and forbidden and no law shall permit or facilitate its
introduction into Pakistan in any form.

[2] All forms of forced labour and traffic in human beings are prohibited.

[3] No child below the age of fourteen shall be engaged in any factory or any other
hazardous employment.

[4] Nothing in this article shall be deemed to affect compulsory service —

[a] by any person undergoing punishment for an offence against any law, or
[b] required by any law for public purpose:

Provided that no compulsory service shall be of a cruel nature or incompatible with
human dignity.”

Article 11 makes reference to ‘slavery’ [a condition arising from total denial of a free subject’s rights], ‘forced
labour’ [when a person is made to work under a threat or compulsion], and ‘traffic in human beings’ [the
movement of people by force, coercion or deception into situations of exploitation]. It prohibits the
employment of children under the age of 14 years [especially in mines, factories or other “hazardous
employment”] in furtherance to the policy of eradicating child labour in Pakistan. The Article goes on to
state that any form of “compulsory service” [i.e. a sentence/punishment for an offence and that “required
by any law for public purpose”] should also not be conducted in a cruel manner so as to affect human dignity
and respect.

In keeping with the constitutional provision prohibiting forced labour and its variants, the Bonded Labour
System [Abolition] Act 1992 abolished bonded labour and all forms of forced labour with respect to liability
to pay any creditor[s] as well as all customs, practices, traditions, etc., of any such outstanding agreements.
Such acts, if continued are punishable under the 1992 Act as well as the Pakistan Penal Code 1860 [PPC]. The
1992 Act provides a maximum sentence of 5 years in case an employer is found to be practicing
forced/bonded labour, while the PPC recommends a maximum sentence of 10 years and a fine for a person
dealing in slaves as an occupation [ss. 370 & 371], and in relation to a person compelling others to forced
labour, it metes out a maximum sentence of 5 years and a fine, or both [s. 374]. In addition, the PPC also
provides for penalties relating to human trafficking, especially of minor girls [ss. 366A & 366B], kidnapping
or abducting a woman to force her to marry against her will [s. 365B] , and selling or buying persons for
purpose of prostitution [s. 371A & 371B].

Elements of Article 11:

1. ‘Slavery’—There is no definition of slavery in the provision itself but the generally accepted meaning given to
this term is the “state of servitude, including forced subjection under conditions of strong influence”. Being
held against one’s will falls in this category; to be a slave means being in the control of another person or
persons in a manner so that one cannot exercise one’s will and/or determine one’s own life course, and the
rewards for work are not one’s own to claim: in other words, a ‘slave’ is not able to exercise free will and for all
practical purposes, is considered as someone else’s property®. The Article refers to slavery as non-existent
and prohibited in Pakistan, and any law or legal procedure that induces such a state of a person will be
declared void according to Clause [1]. The scope of slavery is further expanded by taking into account

*The Slavery Convention 1926, Article 1.1 defines slavery as: “...the status or condition of a person over whom any or all of the
powers attaching to the right of ownership are exercised”. Pakistan became acceeded to this Convention [as amended] on 30
Sept 1955.
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contemporary society, and thus it includes “...people enslaved by violence and held against their wills for the
purpose of exploitation; although the ancient perception of slavery is abhorred in modern times, certain
kinds of economic and social exploitation exists due to excessive poverty, lawlessness and violence®. The
Pakistan Penal Code makes it a punishable offence for anyone dealing with slaves, or to practice the slave
trade”.

Situations involving slavery include debt bondage®, serfdom®, servile forms of marriage™, the exploitation of
children and adolescents™, and so on. In order to determine what exactly constitutes slavery, it is necessary
to examine the circumstances of any kind of servitude and/or regular employment to differentiate it from
‘slavery’ per se: the degree of restriction of the individual’s inherent right to freedom of movement; the
degree of control of the individual’s personal belongings; the existence of informed consent and a full
understanding of the nature of the relationship between the parties”. A case in point is the practice of giving
a bride “in lieu of sister of bridegroom” which is quite common in some rural areas of Pakistan; such a
practiceis clearly inviolation of Article 11 and amounts to a form of slavery —being a servile form of marriage
- since the woman given as a bride does not have the option of refusal and is bound by the decision of her
eldersand/or male relatives”.

Thus, the provisions in Article 11 are in line with the international norm relating to slavery: the Universal
Declaration of Human Rights [hereinafter UDHR] states: “No one shall be held in slavery or servitude; slavery
and the slave trade shall be prohibited in all forms””. In Pakistan’s case, where there is no definition available,
it can be safely assumed that the above interpretation can be appropriately applied to Article 11 of the
Constitution”.

2. ‘Forced labour’ — This term is again not defined but left to interpretation according to generally accepted
definitions: forced or compulsory labour may be defined as any work or service “which is exacted from a
person under the menace of any penalty and for which the subjected person has not offered himself
voluntarily””®. Under the PPC 1860, it is made a punishable offence to compel a person to labour against his or
her will”’. Also, a contract under which a person agrees to render his or her services either with our without
wages, forfeiting his or her freedom of employment and/or movement or forfeiting the right to appropriate
or sell at proper market value any of his or her property or produce of his labour will be deemed void and
having no effect in law”. The High Courts, under Article 199 of the Constitution, have the power to enforce
fundamental rights including where a person is subjected to slavery or bonded labour etc., not only against

% Kevin Bales “Disposable People: New Slavery in the Global Economy” University of California Press, 1999: Bale estimated
thatthere were 27 million slavesin the worldin 1999.

*’Section 370 [Buying or disposing of any person as a slave], and section 371 [Habitual dealing in slaves]

* “The status or condition arising from a pledge by a debtor of his personal services or of those of a person under his control as
security as a debt, if the value of those services as reasonably assessed is not applied towards the liquidation of the debt or the
length and nature of those services are not respectively limited and defined”: Human Rights Education Associates [HREA]
2004

* The condition of status o f a tenant who is by law, custom or agreement bound to live and labour on land belonging to
another person, whether for reward or not, and is not free to change his status”: HREA 2004

°“p woman, without the right to refuse, is promised or given in marriage on payment of a consideration in money or in kind to
her parents, guardian, family or any other person or group; or the husband of a woman, his family, or his clan, has the right to
transfer her to another person for value received or otherwise; or a woman on the death of her husband is liable to be
inherited by another person”: HREA 2004

™ “Any institution or practice whereby a child or young person under the age of 18 years, is delivered by either or both of his
natural parents or by his guardian to another person, whether for reward or not, with a view to the exploitation of the child or
young person or of his labour”: HREA 2004

HREA 2004 at http://www.hrea.org/index.php?doc_id=430

”Haseena v Senior Superintendent of Police, Dera Ghazi Khan [2000 YLR 2882]

" Article 4 of the Universal Declaration of Human Rights

”Mahmood, [2010]

" ILO Convention [No. 29] concerning Forced or Compulsory Labour in 1930 included forced or compulsory labour into the
1926 Convention’s definition of ‘slavery’

" Section 374: Unlawful compulsory labour — “[1] Whoever unlawfully compels any person to labour against the will of that
person, shall be punished with imprisonment of either description for a term which may extend to five years or with fine, or
with both.”

® Human Rights Commission of Pakistan v Government of Pakistan [PLD 2009 SC 507]
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individuals but also against public authorities. In such cases, where there has been an infringement of Article
11, the High Court will issue a direction which will require enforcement against the offending parties”.

The Bonded Labour System [Abolition] Act 1992, which provides that even a prima facie voluntary contract
whereby any person is required to render services as a bonded labourer will be void and inoperative™. A
comprehensive discussion on ‘bonded labour’ is available in the 1992 Act which provides an insight into all
the situations where labour is forced under a bonded debt situation™. An important point to note here is that
while the recovery of a debt is prohibited through forced or bonded labour; a creditor is entitled to recover
his loan via normal legal channels. Nevertheless, taking into account the unfair terms and bargaining position
of the creditor, such a situation leaves room for exploitation of the debtor® especially where he or she is not
aware of his or her legal rights. The solution to this situation is offered by section 6[2] which bars any suit or
proceedings for recovery of a bonded debt, while section 8 prohibits a creditor from accepting any payment
againstabonded debt and makes it a punishable offence with imprisonment of up to 3 years®.

As a result of provincial initiative, the Centre for the Improvement of Working Conditions and Environment
[CIWCE] was established to enforce these laws at the grass root level which included the setting up of a Legal
Aid Service Unit [LASU] — currently functional in Punjab and Khyber Pakhtunkhwa only —that provides legal
assistance to workers looking to free themselves from bonded or forced labour. The complainants may
contact the unit either by calling a toll free number or by filing an application to the LASU Law Officer;

” Ibid
* Section 5, Bonded Labour System [Abolition] Act 1992: “Agreement, custom, etc., to be void — Any custom or tradition or
practice or any contract, agreement or other instrument, whether entered into or executed before or after commencement of
this Act, by virtue of which any person, or any member of his family, is required to do work or render any service as a bonded
labourer, shall be void and inoperative”.

Section 2: Definitions —“...[b] ‘bonded debt’ means an advance [peshgi] obtained, or presumed to have been obtained, by a
bonded labourer under, or in pursuance of, the bonded labour system;
[c] ‘bonded labour’ means any labour or service rendered under the bonded labour system;
[d] ‘bonded labourer’ means alabourer who incurs, or has, or presumed to have, incurred, a bonded debt;
[e] ‘bonded labour system’ means the system of forced, or partly forced, labour under which a debtor enters, or has, or is
presumed to have, entered into an agreement with the creditor to the effect that—

[il inconsideration of anadvance [peshgi] obtained by him or by any of the members of his family [whether or not such
advance [peshgi] is evidenced by any document] and in consideration of the interest, if any, due on such advance
[peshgi], or

[ii] inpursuance of any customary or social obligation, or

[iii] foranyeconomicconsideration received by him or by any of the members of his family;

He would—

[1] Render, by himself or through any member of his family, or any person dependent on him, labour or service to the
creditor, or for the benefit of the creditor, for a specified period or for an unspecified period, either without wages or
for nominal wages, or

[2] Forfeit the freedom of employment or adopting other means of livelihood for a specified period or for an
unspecified period, or

[3] Forfeittherightto move freely from place to place, or

[4] Forfeit the right to appropriate or sell at market value any of his property or product f his labour or the labour of a
member of his family or any person dependenton him,

And includes the system of forced, or partly forced, labour under which a surety for a debtor enters, or has oris presumed

to have, entered, into an agreement with the creditor to the effect that, in the event of failure of the debtor to repay the

debt, he would renderthe bonded labour on behalf of the debtor.”
[f] ‘family’ means—

[i] inthecaseofamalebondedlabourer, the wife or wives, and inthe case of afemale bonded labourer, the husband of
the bonded labourer; and

[ii] the parents, children, minor brother, and unmarried, divorced or widowed sisters of the bonded labourer wholly
dependenton him;

[g] ‘nominal wages’ in relation to any labour, means a wage which is less than—

[a] the minimum wages fixed by the Government, in relation to the same or similar labour, under any law for the time
beinginforce;and

[b] where no such minimum wage has been fixed in relation to any form of labour, the wages that are normally paid, for
the same of similar labour, to the labourers working in the same locality; and

[h] ‘prescribed means prescribed by rules made under this Act.”
* Darshan Masih’s Case [PLD 1990 SC 513]
*Human Rights Commission of Pakistan v Government of Pakistan [PLD 2009 SC 507]
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however, the formalities require the provision of a Computerized National Identity Card [hereinafter
referred to as CNIC] issued by the National Database Registration Authority [hereinafter referred to as
NADRA] which usually only Pakistani nationals possess. But nevertheless, these laws and provincial
initiatives illustrate a positive step towards the eradication of bonded/forced labour, slavery, and human
trafficking, thus providing the affected with much needed relief and remedy in keeping with the vision of
Article 11.

3. ‘Trafficin human beings’ — The international definition of trafficking in human beings was formulated in the
United Nations ‘Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and
Children’ as forced labour and exploitation induced by threats; at times it is deemed the modern equivalent
of slavery because it inherently includes the sale/trade, transport and profit from human beings®. Article 11
of the Constitution prohibits all forms of trafficin human beings, and the PPC makes it punishable to engage
in such activities™. In relation to women, procuring a minor girl, bringing a girl from another country into
Pakistan, as well as buying and selling a person for the purposes of prostitution are in place to discourage
trafficin human beings for sexual and/or economic exploitation.

4. Employment of children—The Article prohibits the employment of children below the age of fourteenin any
factory or for any other kind of ‘hazardous’ services. The Employment of Children Act 1991 regulates the
employment of children in the country and prohibits the employment of underage or adolescent children in
specific fields, like mines, at railway stations, cement manufacture, carpet weaving, and other
manufacturing processes that include toxic substances and/or explosives which may harm a child’s health®.
The National Committee on the Rights of the Child is a regulatory body which performs functions as set outin
Article 43 of the United Nations Convention on the Rights of the Child” [UNCRC] to protect children’s rights.
The 1991 Act specifies that where a child is employed, he or she must not be engaged in the employments or
services listed as ‘hazardous employment’ which can affect a child’s health and growth. Therefore, a child
worker can only be employed in areas or services apart from the prohibited categories set out in the
Schedule to the 1991 Act, and certain conditions must be adhered to such as reasonable hours of work,
regular periods of rest, weekly holidays and notice to a local inspector from the person who is the owner or
manager of an establishment that employs underage or adolescent children.

In furtherance of this commitment to the UNCRC, the GoP has established a National Coalition against
Bonded Labour, which amongst other things, works to discourage the employment of children in hard

84 4

[a] “Trafficking in persons’ shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a
position of vulnerability [interpretive note [63]] or of the giving or receiving of payments or benefits to achieve the consent of
a person having control over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other form of sexual exploitation [interpretive note [64]], forced labour or
services, slavery or practices similar to slavery, servitude or the removal of organs;

Interpretive note [63]: The travaux preparatoires should indicate that the reference to the abuse of a position of vulnerability
is understood to refer to any situation in which the person involved has no real and acceptable alternative but to submit to the
abuseinvolved.

Interpretive note [64]: The travaux preparatoires should indicate that the Protocol addresses the exploitation of prostitution
of others and other forms of sexual exploitation only in the context of trafficking in persons. The term ‘exploitation of the
prostitution of others’ or ‘other forms of sexual exploitation” are not defined in the Protocol, which is therefore without
prejudice to how States Parties address prostitution in their respective domestic laws.

[b] The consent of a victim of trafficking in persons to the intended exploitation set forth in subparagraph [a] of this article
shall beirrelevant where any of the means set forth in subparagraph [a] have been used [interpretive note [68]],

Interpretive note [68]: The travaux preparatoires should indicate that Subparagraph [b] should not be interpreted as imposing
any restriction on the right of accused persons to a full defence and to the presumption of innocence. They should also
indicate that it should not be interpreted as imposing on the victim the burden of proof. As in any criminal case, the burden of
proofisonthe State or public prosecutor, in accordance with domestic law]...].”

* Sections 366A [Procuration of minor girl]; 366B [Importation of girl from foreign country]; 371A [Selling persons for the
purposes of prostitution, etc]; 371B [Buying person for purposes of prostitution]; 374 [Unlawful compulsory labour]

* part Il of Schedule to Employment of Children Act 1991 lists the prohibited tasks, services, and employment for children in
accordance with section 3

¥ Article 43: “1. For the purpose of examining the progress made by States Parties in achieving the realization of the
obligations undertaken in the present Convention, there shall be established a Committee on the Rights of the Child, which
shall carry out the functions hereinafter provided...”
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manual labour; the Employment of Children Rules 1995 provides for a certification of health from a medical
practitioner/surgeon for determining the fitness of a child, thus attempting to protect sick, disabled and
underage children® by making it the responsibility of an owner or manager of an establishment employing
children to submit them to a medical/physical examination by a certified surgeon or medical practitioner®.
This way, there is a definite chance of determining a child’s age, where disputed, and also a way of screening
younger children from hard manual labour. Thus, the 1995 Rules as well as the 1991 Act both provide
protection to children who are at a risk of being economically exploited; another example is of Rule 15 which
specifies that no underage or adolescent child worker can be allowed to carry a weight of more than 10
kilograms™.

5. ‘Compulsoryservice’—This term refers to the obligatory performance of duties that are placed on citizens by
the government, and/or certain kinds of penalties, especially those persons in State confinement who have
been found guilty of certain offences and are serving a sentence in prison. Thus compulsory service may be
deemed an exception to forced labour in Article 11, especially labour during imprisonment; however, the
Article goes on to state that even where any person is in prison undergoing a sentence as punishment for
committing an offence, the conditions of any manual labour must not be of “a cruel nature of incompatible
with human dignity”. In other words, any prisoner undergoing compulsory manual labour must not be
subjected to inhumane, cruel, or degrading treatment and the tasks he or she must perform should be in
keeping with the standards set out in the Constitution as well asin the Universal Declaration of Human Rights
[UDHR]™.

6. Application to registered Afghan citizens living in Pakistan — The Article applies equally to foreign children
including children of registered Afghan citizens living in Pakistan. Unfortunately, the ground reality in
Pakistan in terms of forced land bonded labour, trafficking, human smuggling, etc. of Afghansin generalis still
very stark despite some efforts at the state level. Numerous reports suggest that Afghan children in Pakistan
are exceedingly exploited and forced into work arrangements due to their economically disadvantaged
status: young boys and girls [including adults] are trafficked into Pakistan for commercial sexual exploitation,
subjected to forced marriage to settle disputes or debts, forced begging, and forced or bonded labour in the
brick kilns and carpet weaving industry rampant with underprivileged youth — which includes Afghans in
general—aswellasin domesticand commercial service™.

This is no doubt in clear violation of Article 11 of the Constitution; an agreement under which a person is
forced to render services without adequate wages — or none at all — while giving up personal freedom
altogether due to exploitation, threat or abuse will be deemed as void™. It has also been held that no one can
keep another person whoiis suijuris in confinement or custody; any kind of restraint on the liberty of a person
—be it due to any reason —is actionable under Article 4, 9, 11, and 199 of the Constitution and also a crime
underthe Code of Criminal Procedure 1898 [hereinafter referred to as CrPC]™.

* Employment of Children Rules 1995, Rule 4: “Certificate of fitness. — [1] A certifying surgeon shall, on the application of any

child or adolescent who wishes to work in an establishment on which the provisions of Act are applicable, or, of the parent

guardian of such person, or of the occupier of the establishment in which such person wishes to work, examine such person to

ascertain his age and fitness to work.

[2] The certifying surgeon, after examination, may grant to such person, in form ‘C’, a certificate of fitness to work in an

establishment as a child worker if he is satisfied that such person has completed his twelfth year of age but has not yet reached

his fourteenth year of age and a certificate of fitness to work in an establishment as an adolescent if he is satisfied that such

person has completed his fourteenth year of age, but his not completed his eighteenth year.

[3] The inspector in the absence of a certificate of age in respect of a person working in an establishment shall refer him to the

certifying surgeon for ascertaining the age and issuance of certificate and fee to the surgeon shall be paid by the occupier.”

*Ibid

* Employment of Children Rules 1995, Rule 15: “No child worker shall be allowed to lift or carry any weight in excess of 10 kg.”

* The Universal Declaration of Human Rights [UDHR], Article 5: “No one shall be subjected to torture or to cruel, inhuman or

degrading treatment or punishment”, which, although not legally enforceablein

%2 US State Department Trafficking in Persons Report, June 2009

* Human Rights Commission of Pakistan v Government of Pakistan [PLD 2009 SC 507]

* Section 491: Power of High Court to issue directions of the nature of habeas corpus — “[1] Any High Court may, whenever it

thinks fit, direct:-

[a] That a person within the limits of its appellate criminal jurisdiction be brought up before the Court to be dealt with
accordingtolaw;

[b] Thatapersonillegally orimproperly detained in public or private custody within such limits be set at liberty;
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B Article 14: Inviolability of dignity of man, etc.
“[1] The dignity of man and, subject to law, the privacy of home, shall be inviolable.

[2] No person shall be subjected to torture for the purpose of extracting evidence.”

Article 14 addresses two aspects of ‘human dignity’: in Clause [1] the dignity of man and privacy of home,
subject to law is protected, while Clause [2] states that, “No person shall be subjected to torture for the
purpose of extracting evidence”. Reference to the dignity of man is quite unique as it originates from the
Islamic social and cultural norms of Pakistani society denoting the respect and status a human enjoys in
society; the Islamic conception carried forward in the Constitution relates to self respect, self worth and
mutual acceptance amongst all people. Therefore, this provision aims at preventing people from disgracing
or defaming others; if that is to happen, it would diminish, decrease, and degrade human worth, respect,
dignity, reputation and, overall, value of life. It goes on to refer to privacy of home which is again in
accordance with the Islamic conception of the sanctity of the home and protects peoples’ homes from
arbitrary intrusions by law enforcement agencies [and other institutions] without any authority or valid
excuse.

Clause [2] gives protection from torture as a means of extracting evidence; it is directed towards the well
being of a person in custody/detention and also prevents the authorities from tormenting detainees;
confessions, statements and other evidence given under torture are universally recognized as unreliable
and invalid and are almost always excluded from evidence presented in court. The SCP has time and again
dealt with the issue of persons in detention being brutally tortured by law enforcing agencies and has
considered such acts to be an affront to the dignity and worth of human life; torture in custody is also a
severe violation of the basic human rights of persons in custody. This right is extended to torture in
disobedience of High Court order [especially where police officials deploy torture tactics, confinement
underinhuman and degrading conditions, as well as entering a domestic abode without a search warrant].

Elements of Article 14:

1. ‘Dignity of man’ — This term refers to the respect, esteem, and reputation that a person enjoys in civilized
society. ‘Dignity’ denotes a person’s standing, and his self worth as well as the capability of being respected,
recognized and accepted in society; under the Constitution all persons are equal in dignity and respect, in
accordance with Islamic principles where all people are treated as equally worthy of respect and honour,
without discrimination on the basis of caste, colour, creed, race etc. Human dignity, honour, and respect are
very important facets of life, and no one can be allowed to or even attempt to disgrace, defame, or degrade
another thereby diminishing or lessening the victim’s respect, reputation and value of life in the eyes of other
people; thus false accusations of prostitution™ and defaming another’s character” are violations of a
person’s dignity guaranteed under Article 14. An attack on a person’s character, life, profession, values, and
beliefs that may potentially affect his or her quality of life by subjecting him or her to public ridicule,
contempt, and stigma in any walk of life will diminish his or her dignity” and thus also amounts to an
infringement of a person’sright tolife and liberty under Article 9.

2. ‘Inviolability of privacy of home’ — The term ‘privacy of home’ refers to the right to be free from undue
intrusion, in order for a person to live a meaningful life as envisioned in Articles 9 and 14 of the Constitution®.
There are numerous ongoing international debates relating to the right of privacy but it will suffice here to
say the Constitution strictly provides only privacy of home in Article 14. The privacy of home is deemed

[c] Thata prisoner detained in any jail situate within such limits be brought before Court to be examined as a witness in any
matter pending or to be inquired into in such Court;

[d] Thataprisonerdetained as aforesaid be brought before a Court-martial or any Commissioners for trial or to be examined
touching any matter pending before such Court-martial or Commissioners respectively;

[e] Thata prisoner within such limits be removed from one custody to another for the purpose of trial; and

[f] That the body of a defendant within such limits be brought in on the Sherrif’s return of cepi corpus to a writ of
attachment.”

#2006 MLD 1462

*2006 CLC440; PLD 1996 SC 737

PLD 2002 Karachi 20

*PLD 1994 5C693
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inviolable, except as the law requires, and thus must not be interfered with under any circumstances; the
sanctity of a person’s home may only be established and preserved if he or she has privacy which enables him
or her to live peacefully and carry on the affairs of the home without undue interference either from others
or the State. Thus an arbitrary intrusion by the police without any authority is a violation of a person’s dignity
aswell as his or her right to privacy of home™.

3. Lawful exceptionsto privacy — The only exception to the inviolability of home is where a crime or offence of a
heinous nature has been committed or there is suspicion of ongoing unlawful activities being carried out ata
house or place of abode. The police or other authorities may then enter residential premises without a
warrant and in such a case where there is suspicion of illicit activities; the right of inviolability of privacy of
that home will be placed under suspension'®.

4. ‘Torture for the purpose of extracting evidence’ — Clause [2] of this Article provides protection from torture
as a means of extracting evidence; it is directed towards the well being of a person in custody/detention and
also prevents the authorities from tormenting detainees; confessions, statements and other evidence given
under torture are universally recognised as unreliable and invalid and are almost always excluded from
evidence presented in court. The Supreme Court of Pakistan [hereinafter referred to as SCP] has time and
again dealt with the issue of persons in detention being brutally tortured by law enforcing agencies and has
considered such acts to be an affront to the dignity and worth of human life; torture is also a severe violation
of the basic human rights of persons in custody. This right is extended to torture in disobedience of a High
Court order, where police officials deployed torture tactics'™, confinement under inhuman and degrading
conditions'”, as well as entering a domestic abode without a search warrant'”.

5. Applicability to registered Afghan citizens living in Pakistan — It is generally perceived that Afghans in
general living in Pakistan are the target of many arbitrary practices in Pakistan. The Human Rights Watch
reports that hostile policies of GoP translate to the grass root level where police and other officials often
subject Afghans in general living in Pakistan to harassment, extortion, and arbitrary detention, owing to their
undocumented ‘invisible’ status, often without any just cause or suspicion'”. Similar reports reveal many
horror stories that Afghans in general narrate: Amnesty International cites the case of Salahuddin Samadi,
who lived in Islamabad, and was severely beaten by police because he could not fulfil their extortionist
demand of bribe money, and died in a hospital in coma some days later'®. Asia Calling cites the uncertain
plight of Saifur Raham, living in Peshawar, who was arbitrarily arrested despite possessing the requisite PoR
card, was detained for two nights in prison without any just cause being shown to him and as a result he
considers himself, amongst hundreds of other registered Afghan citizens living throughout the country,
unsafe and unfairly targeted by the authorities'®.

Such mistreatment towards registered Afghan citizens living in Pakistan is, without any doubt, a clear
infringement of their fundamental human rights under Articles 9 and 14 of the Constitution: these Articles
refer to “persons” which includes both natural and artificial residents, and hence brings them within their
ambit. Subjecting Afghans in general to constant harassment, psychological and mental torture, accusing
them of breaking the law without any just cause or suspicion, searching of their abodes without warrants,
deliberate targeting of all Afghan ethnicities, physical and verbal abuse, extortion, demanding bribes and
arbitrary arrests and many other unauthorized practices against them is in clear violation of Article 14 as
their dignity and respect to privacy of the home is desecrated by police and security officials'”. And since
thereis no question of the existence of such rights if registered Afghan citizens living in Pakistan fall under the
category of “persons”, both clauses of this Article may be invoked for enforcing their rights since such
treatmentis a clearviolation of fundamental rights under the above given constitutional provisions. Even the

*PLD 2007 Karachi 405

2007 MLD 411

" PLD 1977 SC545

*PLD 1974 Lahore 7

2000P.Cr.L.J 1243

" “Closed Door Policy: Afghan Refugees in Pakistan and Iran”, Human Rights Watch, published 27th February 2002 [last
updated on 5th August 2011]

1% “pakistan: Harassment and Police Brutality against Afghan Refugees” [news release issued by the International Secretariat
of Amnesty International, 02 July 2001]

% “pfghan Refugees in Pakistan Claim Abuse by Police”: Asia Calling, 27 February 2010

*’ |bid
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manner in which they are being repatriated — despite the GoP policy of ‘voluntary’ repatriation — may come
into question under Article 14 because forced entry into residences, damaging properties and harassing
women and children, as well as other tactics which the Pakistani authorities employ constitute a serious
infringement of basic human rights, the dignity and respect of the affectees and thus can be challenged in

court.
Article 24: Protection of property rights
“[1] No person shall be deprived of his property save in accordance with law.

[2] No property shall be compulsorily acquired or taken possession of save for a public
purpose, and save by the authority of law which provides for compensation therefor
and either fixes the amount of compensation or specifies the principles on and the
manner in which compensation is to be determined and given.

[3] Nothing in this Article shall affect the validity of —

[a] any law permitting the compulsory acquisition or taking possession of any
property for preventing danger to life, property or public health; or

[b] any law permitting the taking over of any property which has been acquired
by, or come into possession of, any person by any unfair means, or in any manner,
contrary to law; or

[c] any law relating to the acquisition, administration or disposal of any property
which is or deemed to be enemy property or evacuee property under any law [not
being property which has ceased to be evacuee property under any law]; or

[d] any law providing for the taking over of the management of any property by
the State for a limited period, either in the public interest or in order to secure the
proper management of the property, or for the benefit of its owner; or

[e] any law providing for the acquisition of any class of property for the purpose of

[i] providing education and medical aid to all or any specified class of
citizens; or

[ii] providing housing and public facilities and services such as roads, water
supply, sewerage, gas and electric power to all or any specified class of
citizens; or

[iii] providing maintenance to those who, on account of unemployment,
sickness, infirmity or old age, are unable to maintain themselves, or

[f] Any existing law or any law made in pursuance of Article 253.

[4] The adequacy or otherwise of any compensation provided for by any such law as is
referred to in this Article, or determined in pursuance thereof, shall not be called in
question in any Court.”

Article 24 states that “no person shall be compulsorily deprived of his property save in accordance with law”
and if the concerned authority does so, it will only be either for “public purpose” or “by the authority of law”
and compensation will be payable to the owner according to the principles set for such matters. Hence the
State cannot deprive a person of his or her property unless it can show that it is purporting to do so under
valid authority. This is the substance of the right, thatis, no person can be deprived of his property unless the
State’s actions have been sanctioned by law. The exceptions stated in this Article, i.e., when the State may
acquire private property, include: compulsory acquisition in case of property posing “danger to life,
property or public health”; property acquired through “unfair means” or “in any manner contrary to law”;
the “acquisition, administration or disposal” of “enemy property or evacuee property under any law”; and,
when itisin the “publicinterest” for the State to acquire property for its “proper management”. The Article
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also mentions laws that provide for compulsory acquisition of property in the following public service areas:
education, medical aid, housing, public facilities [roads, gas, electricity, and sewerage], as well as
maintenance for the unemployed, sick, and elderly “who are unable to maintain themselves”.

Elements of Article 24

1.

Right to property & its protection — The right to own property also forms part of the basic rights in any
society, however, it is not as absolute as other rights, such as life and liberty. The State has the power to
acquire land for public purposes which includes provision of utilities such as water, electricity, and so on. In
general, property rights refer to a person’s ownership of property; the article does not clarify the kind of
property it is referring to, but commentaries on this provision refer to land as well as chattels and therefore it
is safe to assume thata person’s property includes both moveable and immovable property'®.

Exceptions to property rights — The article clearly states that if and when a person is to be deprived of his or
her property, it must be lawful, i.e., have the sanction of the law behind it. The term “person” includes both
natural and artificial residents, hence the applicability of this Article may easily extend in general to all
categories of foreign property owners living [and working] in Pakistan. In accordance with Article 4[2][a] of
the Constitution, any action without authority or legal backing to deprive any person of his life, liberty,
property or status is an infringement of fundamental rights; the same concept is carried further by this
Article which relates specifically to property —any action backed with a lawful purpose depriving a person of
his or her property will not give a cause for complaint'”. “Public purpose” is a reference to general welfare of
the people and the community at large rather than individual interest'’. Where acquisition of private land by
the state is compulsory under either “public purpose” or the mandatory purposes outlined in Clause [3] of
the Article, or if sought by a company must be according to Section 40 of the Land Acquisition Act 1894.
Article 24 provides the scope for judicial review of the scope of “public purpose” whenever the State [or any
agency/official authorised on its behalf] purports to acquire private land""".

Compensation in lieu of property — The Article very clearly states that any compensation given to a property
owner in lieu of his or her property is fixed by law. This enforces two main things; one, that under no
circumstances where a person has been deprived of his land by the State for a lawful purpose can he or she be
refused the right to receive compensation'’; and second, that the amount of compensation will be
determined by any rules and/or regulations formulated by the government or relevant authority as specified
in Clause [2] of the Article. In other words, when a person’s property is forfeited by the state, it can only be
done for a ‘public purpose’ according to established legal principles and the person must be awarded
compensationin lieu of property and the amount will be either fixed by law or be calculated according to any
rules or regulations that may exist in state law.

Application to registered Afghan citizens living in Pakistan - Ample case law is available for the enforcement
of property rights under this provision which relates mostly to citizens or naturalized individuals; even
foreigners who are living and working in Pakistan can own property subject to legal formalities with the
Board of Investment and the Trade and Development Authority of Pakistan and thus can enforce their right to
protection of property under Article 24. However, in case of registered Afghan citizens living in Pakistan, it is
the opposite case: they are actively barred from owning property in Pakistan based on the Pakistani state’s
policy of strict repatriation which prohibits them from being naturalized; the Afghan Management &
Repatriation Strategy [herein after referred to as AMRS] aims at eventual repatriation — regardless of any
personal choice or circumstance —to Afghanistan. Afghans in general have been living in Pakistan for more
than 3 decades but the GoP does not intend to naturalize them; instead all registered Afghan citizens in the
country have been provided ‘temporary protection’ and the process of registration — Proof of Registration
[herein after referred to as PoR] card —is merely issued to identify them in furtherance of AMRS.

But it may be argued that registered Afghan citizens living in Pakistan fall within the category of “persons”

108

Mahmood, 2010 [9th edition]

“PLD 2002 Lahore, 28
“°pLD 1983 Lahore 355; PLD 1983 Lahore 522
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Afghan Culture: Afghans Behind Bars” —Mati Ullah Abid [referring to HRCP research by Dr. Rahat Ali, activist at HRCP]

"2 Ghulam Nabi v Province of Sindh and Others [PLD 1999 Karachi 372]
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under the Article and, in addition, may also pursue their rights under Article 9 [security of person] to enforce
their right to own property —even temporarily — for the duration they remain in the country. Nevertheless, it
is also expedient to note that the state may successfully defend any such action of a registered Afghan citizen
living and owning property in Pakistan on the grounds of policy and public interest. A recent development,
however, may yet provide a ray of hope: the GoP has devised a new plan of action in collaboration with the
GoA and the United Nations for granting permission for extension in their stay beyond the current deadline
of 31st December 2012. The GoP has recognized the inevitable hurdles in repatriation and a concession has
been given to registered Afghan families under which they may be able to extend their stay beyond 2012 and
potentially enjoy “equal rights like other citizens of the country”*. Whether this will happen in actual fact —
that the property rights of registered Afghans will be considered equal to those of Pakistani citizens — but this
is highly unlikely in the near future.

B Article 25A: Right to education

“The State shall provide free and compulsory education to all children of the age of
five tosixteen years in such manner as may be determined by law.”

Article 25A was inserted by Section 9 of the Constitution Eighteenth Amendment Act 2010 [10 of 2010] in
the section on Fundamental Rights [Chapter 1, Part Il], which declares that the State must provide “free and
compulsory” education to all children between the ages of 5 and 16 years. This Article was added in
furtherance of Pakistan’s ‘Education For All’ [EFA] targets and an important objective in the Millennium
Development Goals [MDG]; by including this right in the Constitution, the GoP has recognized the need for
education on a universal scale amongst children which is an important requisite for the social and economic
development of Pakistani society. If implemented in letter and in spirit, it could provide a positive
developmentin reforming the education system as well as encouraging an increase in enrolment, especially
of young girlsin schools and also create a conducive environment for education in the country.

Elements of Article 25A.:

1. ‘Free and compulsory education’ - It is interesting to note that the terms “free” and “compulsory” can be
construed in a variety of ways; there are many ongoing academic debates about the scope of this Article, and
whether the above terms should be interpreted narrowly or given a wider reading; for instance, does the
term “free” include all costs of pursuing an education —such as transportation, books, stationery, uniforms,
and other miscellaneous expenses — or just the costs of tuition? Furthermore, can it potentially include
facilitation for parents and children in terms of access to schools, opportunity costs, and all other costs
reasonably associated with educating a child between the ages of 5 and 16 years? Facilitationis an important
aspect in today’s context, and if construed to be part of the right to education, may potentially play an
important role in encouraging parents to send their children to State schools; take for instance, the
transportation of children to and from schools: the State may have to provide a safe [secure enough for
parents to entrust their children with it] and reliable [dependable and steadfast in transporting children to
their respective schools] conveyance for children™.

Similarly, the term “compulsory” has numerous ramifications for both the State and for parents: it signifies
an element of ‘compulsion’ which infers that it is the State’s responsibility to facilitate education, and the
aspect of a liability and a positive duty of parents to send their children to school. Hence it establishes a
reciprocal relationship between the State and a parent: if a child of the relevant age is not being sent to
school, the parent will be liable to prosecution for neglect of duty, and on the other hand, if the State fails to
provide reasonable access and facilitation to education, it will be in breach of its obligations towards its
subjects. The mode of education is stated to be “in such manner as may be determined by law”, thus it

** Daily Times Online Newspaper, 14 April 2011: Frontier Regions Joint Secretary in an interview to Voice of America talking

about the plan of action in collaboration with the Afghan government and UN stated, “The verification process of 120 Afghan
refugee families would be completed by the end of this year. The plan has been designed to find a broad based solution to
problems being faced by refugees during their temporary stay in Pakistan...Under the plan such families would be allowed to
live in Pakistan even after the expiry of their stay time by year 2012 and will enjoy equal rights like other citizens of the
country.”

" “Governance Issues in Girls’ Education”, Dr. Faisal Bari & Nargis Sultana, FOSI- Pakistan
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implies that certain rules and regulations governing standards of education must be followed — in the
absence of which, they must be formulated —to ensure adherence to the facilitation of education. Lastly, it is
imperative to note that the Article refers to “all children of the age of 5 to 16 years” as its subject; hence this
may infer that such children will not only be natural citizens but also foreigners residing in Pakistan and its
ambit could potentially embrace children of registered Afghan citizens living in Pakistan as well.

The 18th Amendment has removed the concurrent list from the Constitution, and therefore education,
among other subjects, is now entirely a provincial matter; each province must design its own laws, rules and
regulations governing the provision and facilitation of “free and compulsory” education. However, unless
the courts interpret this Article, its meaning and connotations will be constantly debated in all spheres of
law; until then no absolute meaning can be attached to any of its provisions.

‘In such manner as may be determined by law’ — This implies that the right to education is enforceable by
law on the public level, and any kind of free and compulsory education must be provided in line with any
statutes passed by Parliament. Unfortunately, however, no such legislation has come about until the
publication of this material. The Article requires a law to be implemented to define and elaborate on the
concepts of ‘free’, ‘compulsory’, and to explain in detail the modalities of education to be provided to
children. Since the subject of education has been devolved to provinces under the Constitutional
Amendment No 18, it is now the responsibilities of the provincial assemblies and their respective
department of education to formulate rules and regulations in order to implement secondary education for
childreninthe particular age category mentioned in the Article.

Therefore, itis now undeniable that the right to education is one of the fundamental rights of a person, in this
case a child between the ages 5 and 16 years, and the State, by not providing this right is in continual violation
of Article 25A until adequate measures to provide free and compulsory education available to all children are
taken.

Application to children of registered Afghan citizens living in Pakistan — Since the term ‘person’ was held to
apply to all citizens and non citizens alike, it is appropriate to give ‘children’ the same interpretation as well to
include the children of registered Afghan citizens living in Pakistan. It is an evident fact that the children
belonging to many underprivileged foreign communities residing in Pakistan — even those from registered
Afghan families — within the ages of 5 and 16 years are out of school and many have never been to school at
all. Although it can be argued that under Section 3 of the Foreigners Act 1946 that the movements of
foreigners can be lawfully restricted to camps or restricted areas, this is no justification to deprive foreign
children of education; since Article 25A does not provide any exceptions, there should be none in practice
either, and thusall children between the ages of five and sixteen are entitled to education.

Protection of Fundamental Rights: Filing of a Writ Petition

A writ may be filed before a High Court or the Supreme Court of Pakistan in case of an infringement of
fundamental rights under Articles 185 and 199 of the Constitution of the Islamic Republic of Pakistan. The
Supreme Court may only entertain such a writ when there is a violation of fundamental rights, but under Article
199, a writ petition can also be filed in the High Court in the case of infringement of legal rights.

Who may file a writ [Locus Standi]?

Any citizen of Pakistan can file such a writ petition, along with a foreigner — as well as a registered Afghan
citizen living in Pakistan — who may also file a writ for enforcing his right to life and equality before the
relevant court([s].

The test is twofold: in order to establish ‘locus standi’*”*, a person must establish a ‘sufficient connection’ to
the law or action being challenged, and that he or she will suffer ‘harm’ if the cause of action is not addressed
immediately in court; the Constitution uses the term ‘aggrieved party’ for persons who have locus standi in
relation to bringing an action into court, specifically in relation to violation of fundamental rights. Registered
Afghan citizens living in Pakistan are considered ‘alien friends’"* and, in light of the ‘temporary protection’

115
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Latinterm denoting ‘legal standing’ or capability to bring a cause of action to court

Section 83, Code of Civil Procedure 1908: “Alien enemies residing in Pakistan with the permission of the Federal

Government, and alien friends, may sue in the Courts in the Province, as if they were citizens of Pakistan”, and since Pakistan
and Afghanistan are not at war, Afghans are considered ‘alien friends’.
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they have been provided here, they are not deemed foreigners per se and thus not governed by any
foreigners laws'”; this implies that during their stay, all Pakistani laws applicable to citizens would also apply
to them and thus they are capable of bringing an action to court for the purpose of enforcement of their
fundamental rights.

B Typesofwrits
In general, a writ petition is classified into two main categories according to its nature: Civil writ petition, and
Criminal writ petition. A Civil writ petition will be filed where the issue is of a civil nature; for example, a writ
petition directing municipal bodies to enforce its duty of providing sanitation and water facilities to a certain
area. Similarly, if the issue is related to criminal matters, a Criminal writ petition will be filed; for instance, a
writ for quashing a First Information Reports [hereinafter referred to as FIR], registration of an FIR, a writ for
further investigation, and so on.

Under this classification, there are five different types of writs that are available to ‘persons’ seeking to
enforce their fundamental rights'*®:

1. Habeas Corpus: This writ is sought to enforce the right to life under Article 9 of the Constitution of
Pakistan 1973. In theory itis to be sought when the life or liberty of a person s in peril, but in practice this
writis normally issued where detention of a person by a State authority [normally by the police] is being
contested.

2. Mandamus: This writ is quite common as it involves petitioning for a direction to a subordinate
court/tribunal or government official to enforce performance of legal duties. It is usually issued against
arbitrary/illegal acts of government officials such as police officers, municipal bodies, and so on.

3. Prohibition: This is an extraordinary writ which involves requesting an order from an appellate court
thataninferior court/tribunal be prohibited from taking further action on a case pending before it, more
commonly known as a ‘stay of proceedings’.

4. Certiorari: This writ is sought to review/quash the decision of an inferior court/tribunal or any other
statutory body when such a decision is found to be in contravention of the principles of natural justice or
made without jurisdiction [‘ultra vires’]. It is also sought in service matters when the affected employee
is appealing against the decision of departmental enquiry proceedings and has already been given the
penalty by the concerned tribunal.

B AgainstwhomisaWritto befiled?
A writ can be filed only against the State, not against any private individual or corporate entities. However, a
private individual or a corporation can be included as a party in a writ petition if relief sought in the petition
affects hisinterest.

The ‘State’ is defined in Part Il of the Constitution and includes, inter alia, the federal & provincial
governments, the federal and provincial legislatures, and all authorities, local or otherwise, which are under
the control of the State, in this case, the GoP. All organizations where the GoP controls the appointments or
removal of employees, functions, funding fall in this domain, for example, boards, committees, universities
andsoon.

B Groundsfor granting a Writ
A writ is granted whenever there is violation of fundamental or legal rights of a person, when a
court/tribunal, board, or public officer has acted arbitrarily, illegally, exceeded its jurisdiction or acted
without any jurisdiction at all, or where the principles of natural justice have been infringed, for example,
where the petitioner has not been granted the opportunity to be heard or defend himself, or the allegations

* provisions of Foreigners Act 1946 and Foreigners Rules 1946 pertaining to foreign nationals residing in Pakistan do not apply

to Afghans who are ‘temporary’ residents and during their stay all laws applicable to local citizens would also apply to
registered Afghans “for the time being in Pakistan”: 27 July 1997, Government of Pakistan [GoP] circular.

¥ Quo Warranto: This writ enables a person to contest dismissal from a position in a government organization; the burden of
proof lies on the petitioner to show under what authority he holds [or if dismissed already, if he held] his position legally. The
writ will be granted when [a] the office held is/was of a public and substantive nature; [b] created by statute or by the
Constitution itself; and, [c] the respondent has asserted his claim to the office. This writ is not available to Afghan nationals
and hence s outside the scope of this publication.
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against him have not been disclosed, and there is no other remedy available to him. The writ of Habeas
Corpus, for example, can be filed if a person has remained in illegal detention for more than 24 hours and he
has not been brought before a magistrate within that time. Only Issues of legal importance will be resolved in
a writ if there is a disputed question of interpretation of the law. Matters of pure fact which need a separate
trial will not be resolved in the writ.

Determination of Fundamental Rights: Writ Petitions in Courts

The relevant institutions that deal with constitutional matters include the legislature and the courts [High Court
and Supreme Court which adjudicate, inter alia, on constitutional matters]. Their powers and jurisdiction are
derived from the Constitution: the High Court’s jurisdiction to enforce fundamental rights arises from Article 199,
while the Supreme Court possesses both original and appellate jurisdiction under Articles 184 and 185 of the
Constitution. In general, both the High Court and the SCP have the authority to take up the above classified writ
petitions relating to infringement of fundamental rights and freedoms protected in the Constitution as well as
disputes between the provincial and federal governments, adjudicate on questions of “public importance”
[Article 184: original jurisdiction of SCP], mete out directions, orders, quashing of lower court decisions [Article
199: jurisdiction of High Court]. But the general powers of the High Court and Supreme Court are beyond the
scope of this publication and the only aspect of jurisdiction that will be discussed here is the enforcement of
fundamental rights and freedoms of individuals as provided in the Constitution.

B Constitutional petitions in District Courts
The writs of habeas corpus can be entertained by District Judges [Civil Courts] & Sessions Judges [Criminal
Courts], albeit only within their territorial jurisdiction. And according to Section 100, CrPC 1898 a First Class
Magistrate [Criminal Court] can issue a warrant for the production of a person alleged to have been
wrongfully confined.

Civil courts [Court of District Judge & Court of Civil Judge] can decide questions relating to constitutional law
arising in civil suits pending before them —i.e. claim for compensation for breach of Fundamental Rights.
However, certain formalities specified under Order 27-A of the Code of Civil Procedure, 1908 [hereinafter
referred to as CPC] [Rules 1 & 2] must be followed, namely that notices must be issued to the Federal
Attorney-General or the requisite provincial Advocate-General; and, depending upon nature of matter
involved, ortheir addition as parties to the suit.

B High CourtlJurisdiction and Procedures: Determining a constitutional petition
The jurisdiction of the High Court is defined by Article 199 of the Constitution. The High Court may hear any
petition relating to infringement of fundamental rights of a citizen or in certain cases, a foreigner. In Clause
[1] of the Article, the jurisdiction of the High Court and the powers it has to make certain orders it outlined:
Paragraph [a], confers the power to receive and adjudicate upon the writs of certiorari, mandamus and
prohibition; Paragraph [b] refers to the writs of habeas corpus and quo warranto; and, in Paragraph [c] the
High Court is afforded jurisdiction to enforce fundamental rights in Chapter 1, Part Il of the Constitution
which have extremely important interpretations and connotations'*.
“[1] Subject to the constitution, a High Court may, if it is satisfied that no other
adequate remedy is provided by law...

[a] ontheapplication of any aggrieved party, make an order—

[i] directing a person performing, within the territorial jurisdiction of the
Court, functions in connection with the affairs of the Federation, a Province
oralocal authority, to refrain from doing anything he is not permitted by law
todo, orto do anything he is required by law to do;, or

[ii] declaring that any act done or proceeding taken within the territorial
jurisdiction of the Court by a person performing functions in connection with
the affairs of the Federation, a Province or a local authority has been done or
taken without lawful authority and is of no legal effect; or

[b] onthe application of any person, make an order—

“*Federation of Pakistan v Mian Muhammad Nawaz Sharif (PLD 2009 SC 284)
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[i] directing that a person in custody within the territorial jurisdiction of the
Court be brought before it so that the Court may satisfy itself that he is not
being held in custody without lawful authority or in an unlawful manner; or

[ii] requiring a person within the territorial jurisdiction of the Court holding
or purporting to hold a public office to show under what authority of law he
claims to hold that office; or

[c] on the application of any aggrieved person, make an order giving such
directions to any person or authority, including any Government exercising any
power or performing any function in, or in relation to, any territory within the
jurisdiction of that Court as may be appropriate for the enforcement of any of the
Fundamental Rights conferred by Chapter 1 of Part 1.

[2] Subject to the Constitution, the right to move a High Court for the enforcement of
any of the Fundamental Rights conferred by Chapter 1 of Part Il shall not be abridged.

1[[3] An order shall not be made under clause [1] on application made by or in relation
to a person who is a member of the Armed Forces of Pakistan, or who is for the time
being subject to any law relating to any of those Forces, in respect of his terms and
conditions of service, in respect of any matter arising out of his service, or in respect of
any action taken in relation to him as a member of the Armed Forces of Pakistan or as a
person subject to such law.]

[4] Where—

[a] an application is made to a High Court for an order under paragraph [a] or
paragraph [c] of clause [1], and

[b] the making of an interim order would have the effect of prejudicing or
interfering with the carrying out of a public work or of
otherwise  being harmful to the public interest 3[or State property] or of
impeding the assessment or collection of public revenues,

the Court shall not make an interim order unless the prescribed law officer has been
given notice of the application and he or any person authorised by him in that behalf
has had an opportunity of being heard and the Court, for reasons to be recorded in
writing, is satisfied that the interim order—

[i] would not have such effect as aforesaid,; or

[ii] would have the effect of suspending an order or proceeding which on the
face of the record is without jurisdiction.

4[[4A] An interim order made by a High Court on an application made to it to question
the validity or legal effect of any order made, proceeding taken or act done by any
authority or person, which has been made, taken or done or purports to have been
made, taken or done under any law which is specified in Part | of the First Schedule or
relates to, or is connected with, State property or assessment or collection of public
revenues shall cease to have effect on the expiration of a period of six months
following the day on which itis made:

Provided that the matter shall be finally decided by the High Court within six months
fromthe date on which the interim order is made.]

[5] Inthis Article, unless the context otherwise requires,—

“person” includes any body politic or corporate, any authority of or under the control
of the Federal Government or of a Provincial Government, and any Court or tribunal,
other than the Supreme Court, a High Court or a Court or tribunal established under a
law relating to the Armed Forces of Pakistan; and
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“prescribed law officer” means—

[a] inrelation to an application affecting the Federal Government or an authority
of or under the control of the Federal Government, the Attorney-General, and

[b] in any other case, the Advocate-General for the Province in which the
application is made.”

A constitutional writ petition of any nature what so ever will be upheld in the High Court where the order it
challenges is found to have been made without authority™ or jurisdiction [“ultra vires”], made ‘coram non judice’
[not given before the proper court/tribunal], and/or where any public authority is in violation of the law'*. In the
opposite case, i.e. where such a petition will not be maintainable, the High Court will not exercise its discretion if it
is found that the petitioner himself is at fault [has withheld material facts, has participated in the illegality of

which he complains himself].
The requisites for the issuance of the categories of writs mentioned above are as follows:

1. Issuance of Writ of Habeas Corpus: The proceedings under this petition will be summary in nature, the court
being concerned only with the determination of illegal detention or improper conditions of custody [if the
detention is legal]; thus the scope of this petition extends to illegal detention as well as legal confinement
which is unacceptable'. This includes instances where the detainee is not named as the accused in the FIR'”,
is found to be in police custody without an entry of this arrest in the daily diary of the concerned police
station official™, or the conditions of his detention are not acceptable — he is unnecessarily bound in
handcuff and fetter without any entry in the Roznamcha relating to his arrest'. Upon allowing a petition for
Habeas Corpus, the concerned court will order the appearance of the person before it [if the petition is being
made in absentia] to enforce his release from the arbitrary detention or unacceptable conditions of
confinement. The court may also direct police officials who concoct false and ineffective defences to pay

costs to the affected parties'™.

2. Issuance of Writ of Mandamus: The writ of mandamus will only be maintainable when the applicant
possesses the legal right to enforce the performance of a duty by a public authority, which includes any
authority performing functions on behalf of the provincial or federal governments. An important corollary to
this right is the writ to enforce the registration of FIR through the constitutional writ petition of mandamus
whichis available to ordinary litigants as well. The High Court may, under its discretionary jurisdiction [Article
199] may grant this writ, provided that there is no adequate remedy available —the applicant has exhausted
all other avenues: namely a Magistrate at the district court level has not taken cognizance of the offence
under Section 190, lodged a private complaint unders. 200, and other remedies available in Sections 201 to
203 of the CrPC 1898.

3. Issuance of Writ of Prohibition: This writ is granted to restrict a court/tribunal from acting outside its
jurisdiction or more simply a ‘restraint’ order; it is imperative to note that this writ cannot be substantiated
until the said court/tribunal complained of has acted ultra vires. An order of prohibition belongs strictly to
the High Court: an ordinary injunction or ‘stay of proceedings’ order will be addressed directly to the
complaining party while the prohibition will name the relevant court/ tribunal as its subject. There are two
situations when a prohibition will be issued: when a court or tribunal assumes or purports to assume a
jurisdiction it does not possess, thus applicable not only in excess but also want of jurisdiction, as well as
where there is a “violation of the principles of natural justice”’”’. This may also be easily extended to public
officials, such as the police, if they act in excess of the authority entrusted to them in relation to dealings with
public, provided the aggrieved party has no recourse to any other remedies under ordinary law; in such a

 Aslam Hassan Qureshiv Governor, State Bank of Pakistan [2004 CLD 1407]

! Dilawar Hussain v District Coordinate Officer Okara [2004 CLC 324]; Sahid Bashir V Chairman Board of Tchnical Education
[2001 MLD 573]; Rashid Aliv National College of Arts [2001 YLR 1428]

2pLJ 1991 Lahore 492

* Alam Kahtoon alias Malookan v SHO Qaim Pur [1997 MLD 1407]

* Ahmad Bakhsh v Saeed Ahmad, Inspector/ SHO Police Station Uch Sharif [1997 MLD 45]

' GHulma Mustafa v SHO Police Station Zahir Pir District Rahimyar Khan [1997 P.Cr.L.) 367]

*©1997Cr.L.J 740

7 Abdul Latif v Government of West Pakistan [PLD 1962 SC 384]
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case the High Court will not inquire into the nature of the act, i.e., whether the action taken was judicial or
quasi judicial, and immediately make an order for relief"**.

4. Issuance of Writ of Certiorari: The writ of certiorari, on the other hand, is issued to correct the errors of
jurisdiction of an inferior court, where a court/tribunal has acted illegally or in violation of the principles of
natural justice by the High court in its supervisory jurisdiction. Other grounds on which such a writ will be
granted include where an order of an inferior court is mala fide and corrupted with fraud'”’; where an inferior
court has erroneously decided a question assuming jurisdiction it did not possess'”; and, where an inferior
court has based a decision on erroneous understanding of law in which case the High Court will declare that

decision as having no legal effect in exercise of its constitutional jurisdiction.

These writs are available to all ‘persons’ who are directly or indirectly affected: the writ of Habeas Corpus can
easily be invoked to any one in unlawful custody or unacceptable confinement [especially in case of arbitrary
arrests of registered Afghan citizens living in Pakistan made without cause], the writ of Mandamus can be
employed to enforce the performance of duties by public officials [an order by the High court to register an
FIR where the police officials are resisting or refusing to do so], and the writ of Prohibition can be issued to
restrain court/tribunal from stepping outside its jurisdiction. Hence, it is plausible that registered Afghan
citizens living in Pakistan can invoke these writs in the High Court with a fair chance of success.

B Supreme Court of Pakistan: Jurisdiction and Procedures
The Supreme Court of Pakistan [SCP] serves as an upholder, protector and guardian of the Constitution and
the fundamental rights and freedoms it protects; to this end, Article 184[3] deals with the jurisdiction of the
SCP relating to the enforcement of those fundamental rights applying to ‘persons’ in Chapter 1, Part Il of the
constitution.

“[1] The Supreme Court shall, to the exclusion of every other Court, have original
jurisdiction in any dispute between any two or more Governments.

Explanation.-In this clause, “Governments” means the Federal Government and the
Provincial Governments.

[2] In the exercise of the jurisdiction conferred on it by clause [1], the Supreme Court
shall pronounce declaratory judgments only.

[3] Without prejudice to the provisions of Article 199, the Supreme Court shall, if it
considers that a question of public importance with reference to the enforcement of
any of the Fundamental Rights conferred by Chapter | of Part Il is involved, have the
power to make an order of the nature mentioned in the said Article.”

For a matter to come within this jurisdiction, three prerequisites must be fulfilled: the question should be of
‘public importance’, should form part of the enforcement of a fundamental right*', and the fundamental
right sought to be enforced must be conferred by Chapter 1, Part Il of the Constitution. The Article does not
dictate any set of procedures that must be followed; the traditional rule of locus standiis dispensed with and
its scope extends to all litigation initiated in the ‘public interest’ — instead, the SCP has been given the
authority to lay down all procedural rules and matters to govern proceedings affecting either a group or class
of people on a case to case basis'*. A ‘person’ may invoke the jurisdiction of the SCP under this Article where
ever a violation of his fundamental rights is of public importance such as a violation of individual freedom**
in which case a writ of Habeas Corpus will be filed; however such a writ will not be entertained in the absence

of ‘publicinterest’.

The usual requirements of locus standi and establishing a violation of a fundamental right are dispensed with
under the procedural powers of SCP in Clause [3]; instead of dictating procedures and related matters, it has

**PLD 1954 Lahore 401

* Anwar Hossain Talukdar v Province of East Pakistan [PLD 1961 Dacca 155]

% Abdul Rehman Pasha v The Chief Settlement & Rehabilitation Commissioner [PLD 1961 Lahore 12]

! Miss Benazir Bhutto v Federation of Pakistan [PLD 1988 SC 416]; Mian Muhammad Nawaz Sharif v President of Pakistan
[PLD 1993 5C473]

“Ibid

**Suo Moto Case No 13 of 2007 [PLD 2009 SC 217]
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leftit up tothe highest court of the land to determine the necessary measures to deal with writs pertaining to
infringements under Part 1, Chapter Il of the Constitution'*. This in keeping with the ‘flood gates’ argument;
it is precisely to discourage sham litigation that the SCP established rules and precedents on a case to case
basis in order to make way for genuine grievances of the public at large — after all, the purpose of a writ
petition is for the enforcement of fundamental rights, not of analyzing modus operandi of such cases, which
is better left to the lower courts to do. Such a writ will be maintainable when the petitioner furnishes
evidence to the honourable court that all other avenues have been exhausted and no other remedy is
available and the matter under review is not related only to a group or class of individuals but is of wider
public importance; where these requisites are met, the petitioner may directly file his or her writ in the
SCP*™. Thejurisdiction of the SCP under this Article is similar to that of the High Court under Article 199; while
deciding such a petition some of the matters that will be taken into account in both courts include, inter alia,
conduct of the petitioner or whether he has come to the court with ‘clean hands’*® which is an important
consideration. If the petitioner successfully establishes breach of any of the fundamental rights and
freedoms as provided in Part 1, Chapter II, he or she will be entitled to the appropriate relief awarded by the
court™.

However, it must be pointed out that the SCP cannot, of its own accord, entertain a constitutional petition
under Article 184[3]; only cases which involve an issue of public importance with reference to the
enforcement of any of the fundamental rights in Chapter 1, Part Il of the Constitution will be allowed.

Conclusion: Are Constitutional Protections Available to Registered Afghan
Citizens Living in Pakistan?

“To enjoy the protection of law and to be treated in accordance with law is the
inalienable right of every citizen, wherever he may be, and of every other person for
the time being within Pakistan”.

Article 4, Constitution of the Islamic Republic of Pakistan, 1973

The Constitution provides certain protections and safeguards to citizens and non citizens alike and therefore
applies to all registered Afghan citizens during their ‘temporary stay’ in the Pakistan. In particular, all the
constitutional provisions pertaining to fundamental rights and freedoms that address ‘persons’ rather than just
citizens are, as noted above, applicable to all registered Afghan citizens “for the time being present in Pakistan”.
They have legal standing to bring a cause of action in court, and thus are fully capable of enforcing any violation of
their fundamental rights, as discussed above. Therefore, despite the fact that they are not citizens, registered
Afghans, due to the fact that they are at present residing in Pakistan, have been afforded the legal protections in
accord with the constitutional and Islamic injunctions that are in force through the law, and thus there is no clog
on the SCP or respective High Courts to entertain any writs involving a violation of fundamental rights of a
registered Afghan man, woman, or child living in Pakistan.

Group Activity 1 [See Annexure 2]

At the end of the presentation relating to the constitutional safeguards and protections available to
registered Afghan citizens living in Pakistan, participants will be divided into 3 groups and given a handout to
read and analyze on the Article 10 [safeguards from arrest and detention], Article 24 [protection of
property] and Article 25A [right to education]. In order to develop a comprehensive understanding,
participants are required to answer all the questions at the end of each handout, relating each to its
practical context and implications for registered Afghan citizens living in Pakistan.

134

Mian Muhammad Shahbaz Sharif v Federation of Pakistan [PLD 2004 SC 583]: Locus standi and the question of any
infraction of a fundamental right of a petitioner will be determined in proceedings under Article 199 of the Constitution
[Jurisdiction of High Court]

*|bid

“* Mohtarma Benazir Bhutto v President of Pakistan [PLD 1998 SC 388]

7 Al Jehad Trust v President of Pakistan [PLD 2000 SC 84]
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CHAPTER 3

Administrative Remedies: The Federal &
Provincial Ombudsman (Mohtasib) Offices

Introduction: Purpose & Methodology of studying Administrative law

B Purpose & Content of Chapter:

This chapter relates to the administrative laws and remedies available for registered Afghan citizens living in
Pakistan. Although, the scope of administrative law is not clearly demarcated as a separate discipline, an attempt
is made here to define and explain this conceptin detail and to examine its relevancein relation to them.

The purpose of this chapter is to provide an insight into the Pakistani administrative law system, its scope,
application, governing legislation, the institutions and departments that deal with administrative issues and their
powers, limitations, as well as any issues that may arise in relation to this field of law specifically in its application
toregistered Afghan citizens living in Pakistan. The content is divided into the following main sections:

«» Adiscussion onthe scope, powers, and jurisdiction of the Federal Ombudsman;

A case study on the office of the Khyber Pakhtunkhwa [hereinafter referred to as KP] Ombudsman and its
availability to registered Afghan citizens living in Pakistan; its powers, procedural mechanisms, and special
responsibilities and main differences from its Federal counterpart; and

« Concluding remarks on suggestions for reform and advocacy strategies followed by a roundtable discussion
toengageall participantsin debate to generate new ideas and solutions.

B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant articles
and fundamental rights applicable to registered Afghan citizens living in Pakistan in order to develop a consensus
about the extent of their rights within Pakistani law. The training sessions will be conducted by:

+» Lectures by experts on various aspects of the Ombudsman system in order to enable an understanding about
legal aspects, powers, and jurisdiction of the Federal and Provincial Mohtasib offices.

*+» Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.

Note: Keeping in mind that many participants do not have a background in law, the content in this manual as well
asinthetraining sessionsis kept simple and basic.

Defining the Scope Administrative Law: Context & Ground Realities in
Pakistan

Before discussing the application of administrative law in practice, it is important to introduce this concept in
orderto develop a better understanding of what this discipline entails.

B Defining ‘Administrative Law’

Administrative law is a relatively new field of legal study which has only just developed all over the world into a
separate legal discipline and this is the case to a much lesser extent in Pakistan. The term administrative law is
usually considered an extension to constitutional law, but there are key differences between the two concepts:
while the latter deals with the functions and powers of the executive, the former relates more to the
administration of government and certain administrative bodies which are delegated powers and functions that
areto be exercised on behalf of the government.
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Administrative law may be defined as a body of law arising from the activities of administrative agencies of
government as opposed to the activities of private corporations or organizations. The field of law typically
includes decision making of government entities that form part of regulatory schemes in areas like employment
and labour laws, international laws, taxation, environment, immigration, and so on. Other common aspects of
administrative law include rule making [detailed regulations for enforcing laws], adjudication [review of evidence
and arguments to determine rights and obligations of disputing parties], and enforcement [either publication or
remedial action]. A very important concept in administrative law is judicial review which is available in most legal
systems which entails an examination of the methods and ways a decision taken by public or quasi-public
agencies was arrived atand is discussed in detail below.

B Administrative lawits & Application to Registered Afghan Citizens Living in Pakistan

As mentioned above, the field of administrative law in Pakistan is not as developed as in the rest of the world and
thus seems to overlap with the discipline of constitutional law. The administrative regulation of justice in Pakistan
is entirely the responsibility of the seat of the Ombudsman or Mohtasib [Federal and Provincial], which, simply
defined is an administrative agency with the power to investigate maladministration in State organization[s]. As a
result of the 18th Amendment, however, the Mohtasib office has been devolved to the provinces, and thereafter
provincial seats of the ombudsman exist and function independently of each other in all provincial quarters.
More detail on the previously existing Federal Ombudsman [Wafaqi Mohtasib] and the provincial Mohtasibs is
given below.

Based on data gathered by CAMP surveys and extensive research, it has been found that there is a serious under
utilization of the Ombudsman mechanism by registered Afghan citizens facing administrative justice issues
throughout the country; many in fact are not even aware of any recourse despite the fact that the problems they
face come within the ambit of the provincial ombudsman jurisdiction.

Imparting Administrative Justice: Office of Federal Ombudsman [Wafaqi
Mohtasib]

In Pakistan, the administrative court responsible for such matters is the Federal Ombudsman [and now after the
18th Amendment], the Provincial ombudsman or ‘Mohtasib’. Despite the fact that the office of Federal
Ombudsman does not possess its previous ambit of powers after the devolution, it is nonetheless important to
discuss because of its significance in the administration of justice in the country.

B The Office of Federal Ombudsman [Wafaqi Mohtasib]

The office of the Federal [Wafaqi] Ombudsman [Mohtasib] is an independent Pakistani administrative agency
that has the power to investigate injustice done to a person through the ‘maladministration’ of a government
agency or its officers and to recommend remedial actions. The institution was established under the Wafaqi
Mohtasib [Ombudsman] Order, 1983 [hereinafter referred to as WMOO 1983]."* The WMOO 1983 specifies that
the Federal Ombudsman may — on a complaint received from an “aggrieved person”, or on a reference from the
President or the National Assembly, or on its own motion, or on a motion of the SCP or a High Court made during

¥ ‘Maladministration’ is defined in sec. 2[2] of the WMOO 1983 to include: “[i] a decision, process, recommendation, act of
omission or commission which — [a] is contrary to law, rules or regulations or is a departure from established practice or
proceeding, unlessitis bona fide and for valid reasons; or [b] is perverse, arbitrary or unreasonable, unjust, biased, oppressive
or discriminatory; or [c] is based on irrelevant grounds; or [d] involves the exercise of powers, or the failure or refusal to do so,
for corrupt or improper motives, such as, bribery, jobbery, favoritism, nepotism and administrative excesses; and [ii] neglect,
inattention, delay, incompetency, inefficiency and ineptitude, in the administration or discharge of duties and
responsibilities.” An ‘agency’ is defined in sec. 2[1] as “a Ministry, Division, Department, Commission or office of the Federal
Government or a statutory corporation or other institution established or controlled by the Federal Government but does not
include the Supreme Court, the Supreme Court Judicial Council, the Federal Shariat Court or a High Court.” Significantly, a
‘public servant’ is defined in sec. 2[6] as “a public servant as defined in section 21 of the Pakistan Penal Code. . . and includes a
Minister, Adviser, Parliamentary Secretary and the Chief Executive, Director or other officer or employee or member of an
Agency.” Also of note, sec. 3[3] provides that the Ombudsman shall perform his functions and exercise his powers
“independent of the Executive, and all executive authorities throughout Pakistan shall act in aid of the Mohtasib.” The WMOO
is not applicable in FATA. The complementary federal regulation is the Wafaqgi Mohtasib [Ombudsman]'s [Investigation and
Disposal of Complaints] Regulations, 2003.
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the course of a proceeding before it — undertake an investigation on the matter™”. If maladministration is found,

the Federal Ombudsman communicates his findings and recommendations — which typically include corrective
and/or disciplinary action — to the concerned agency, and thenceforth the agency is obliged to take remedial
action or provide reasons for not complying with the recommendations.”® If it fails to do so, it is deemed to be in
‘Defiance of Recommendations’ and then the Federal Ombudsman may refer the matter to the President of
Pakistan, who may —in his discretion—direct the agency toimplement the recommendations.'"

Moreover, the Federal Ombudsman may refer the matter to an appropriate authority for taking disciplinary
actions against the person who disregarded its direction, and if the public servant is found to have acted in a
manner warranting criminal or disciplinary proceedings against him, the Federal Ombudsman may refer the
matter to the appropriate authority for necessary action.” In addition, the Federal Ombudsman has the power
to award reasonable costs or compensation to an aggrieved party for any loss or damage suffered by him on
account of any maladministration.'” Finally, if a person is aggrieved by a decision or order of the Federal
Ombudsman, he or she may make a representation to the President, who may in turn pass such order thereon as
he deems fit."*" The procedural and evidentiary requirements in relation to the conduct of investigations by the
Federal Ombudsman are set out in Section 10 of the WMOO 1983, and in particular he “may adopt such
procedures as he considers appropriate for such investigation” and he shall “regulate the procedure for the
conduct of business or the exercise of powers under this Order.”***

B Scope of Powers of Federal Ombudsman

Section 3[3] of the WMOO 1983 provides that the Federal Ombudsman shall perform his functions and exercise
his powers “independent of the Executive, and all executive authorities throughout Pakistan shall act in aid of the
Mohtasib”; thus there is no accountability or responsibility of the Ombudsman to the Executive or vice versa.

Also pertinent to note is that the WMOO 1983 has no application to the Federally Administered Tribal Areas
[hereinafter referred to as FATA]. The discussion on FATA is beyond the scope of this publication, but it suffices to
say that FATA is not administered by the laws applicable to Pakistan and no exception is made here either.

B Locus Standiunder WMOO 1983
Section 9 of WMOO 1983 specifies that the Federal Ombudsman has power to initiate an investigation in the
following situations:

a] Onacomplaintreceived by an ‘aggrieved person’;

b] Onareferencefromthe President or the National Assembly;

c] Onamotion ofthe SCP oraHigh Court[made during the course of a judicial proceeding]; and
d] Onitsownmotion.

This implies that an application by a registered Afghan citizen living in Pakistan who is an ‘aggrieved person’ may
be made to the Wafagi Mohtasib. However, at this point, there is a gap between theory and practice: in day to day
dealings of administrative matters, an application to the Mohtasib can only be made by a person holding a CNIC
issued by NADRA, which implies that only Pakistani citizens have access to the Mohtasib at present.

¥ Section 9 of the WMOO. The Ombudsman is precluded from investigating or inquiring into any matter which [a] is sub-

judice before a court or tribunal; or [b] relates to the external affairs of Pakistan; or [c] relates to the defence of Pakistan or
matters covered by laws relating to the military, naval or air forces. Moreover, it cannot investigate service grievances on
behalf of public servants. Interestingly, in order to ascertain the root causes of corrupt practices and injustice, the
Ombudsman is empowered to arrange for research to be conducted and may recommend appropriate steps for their
eradication.

“’Sections 11 & 13, WMOO 1983.

' Sections 11 & 12, WMOO 1983.

2 Sections 14[5] & [6], WMOO 1983. By virtue of sec. 16[1][a] of the WMOO 1983 the Ombudsman also has the power to
punish persons for contempt, for instance, anyone who “abuses, interferes with, impedes, imperils, or obstructs the process
of the Mohtasib in any way or disobeys any order of the Mohtasib.”

¥ Section 22, WMOO 1983. In cases involving illegal gratification taken by public servants, or misappropriate, criminal
breach of trust or cheating, the Ombudsman may order the payment thereof as credit to the government, or pass such other
orderasit deemsfit.

*Section32, WMOO 1983.

*Section 10[5], WMOO 1983.
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B Limitations on Powers of Federal Ombudsman
The Ombudsman cannotinvestigate into certain matters which are:

a] Concerningthe external affairs of Pakistan;

b] Relatestothe defence of Pakistan or matters covered by laws relating to the military, naval, or air forces;
c] Alreadythesubject of court proceedings before a court/tribunal; and

d] Cannotinvestigate service grievances on behalf of public servants.

The limitation period for the submission of a complaint is 3 months, which is calculated from the day on which the
aggrieved person first had notice of the matter alleged in the complaint.

B Procedural Mechanisms of Federal Ombudsman

If the Federal Ombudsman finds actual ‘maladministration’, then he will communicate his findings and
recommendations to the concerned Agency which may include suggested corrective and/or disciplinary action.
The Agency is then obliged to take remedial action or provide reasons for not complying with the
recommendations within a specified time limit.

If the Agency fails to implement the recommendations, then it is deemed to be in ‘Defiance of
Recommendations’, and in such a situation, the Federal Ombudsman may refer the matter to the President of
Pakistan, and the President may — exercising his discretion — direct the agency to implement the
recommendations.

The Federal Ombudsman may also refer the matter to an appropriate authority for taking disciplinary actions
against the person/Agency that disregarded the direction. If the public servant is found to have acted in a manner
warranting criminal or disciplinary proceedings against him, the Federal Ombudsman may refer the matter to the
appropriate authority for necessary action.

B Power of Federal Ombudsman to award Penalties

The Federal Ombudsman also has the power to punish persons for contempt, for example, anyone who “abuses,
interferes with, impedes, imperils, or obstructs the process of the Mohtasib in any way or disobeys any order of
the Mohtasib”. And He may also award reasonable costs or compensation to an aggrieved party for any loss or
damage suffered by him on account of any maladministration.

B Review of Federal Ombudsman’s Decision

If a person is aggrieved by a decision or order of the Federal Ombudsman, he may make a representation to the
President, and the President may in turn pass such order thereon as he deems fit***. More significantly, Federal
Ombudsman’s decision, in general, is not reviewable by courts.

The Provincial Mohtasib: Powers, Scope & Jurisdiction

The perception survey conducted by CAMP was conducted in FATA and therefore, a case study on the office of the
Khyber Pakhtunkhwa [KP] Mohtasib is provided below to demonstrate the operational mechanisms of the
provincial ombudsman, and the key differences of the scope of powers, procedures, and jurisdiction between the
Federal and Provincial structures. At first, however, the relevant legislation establishing the provincial
ombudsman offices are given below as a reference pointfor all provinces, followed by a detailed discussion on the
KP Mohtasib office, its powers, procedures and jurisdiction.

B Establishment of the Provincial Ombudsman

Provincial enactments created the office of Provincial Ombudsman in all provinces include the Establishment of
the Office of Ombudsman for the Province of Balochistan Ordinance, 2001 [hereinafter referred to as EOOPBO
2001] and the Ombudsman for the Province of Balochistan [Registration, Investigation and Disposal of
Complaints] Regulations, 2005'’; the Punjab Office of the Ombudsman Act, 1997 and the Ombudsman Punjab
[Registration, Investigation and Disposal of Complaints] Regulations, 2005; and the Establishment of the Office of

Ombudsman for the Province of Sindh Act, 1992 and amending ordinance of 1996; and, the Khyber Pakhtunkhwa

“®Section 32, WMOO 1983

" Whereas both the KP and Balochistan Ordinance specify that they extend to the whole of the province, it is uncertain
whether they have ben expressly extended to the Provincially Administered Tribal Areas [PATA] in KP and Balochistan by their
respective provincial governments
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Provincial Ombudsman Act, 2010 [hereinafter referred to as KPPOA 2010] ™. For the regions of Azad Jammu &
Kashmir, the Azad Jammu & Kashmir Act 1992 established the office of Provincial Ombudsman/Mohtasib, but in
Gilgit-Baltistan, no enactment has established this office till date.

B Khyber Pakhtunkhwa Provincial Ombudsman

Taking the example of the KPPOA 2010 as a case in point; the Provincial Ombudsman’s office has only recently
been formed by order of the Provincial Government and is in the process of fully making its statutory mandate,
policies and procedures operational. The provincial legislation is substantially similar to the Federal enactment,
with the following notable exceptions: the Provincial Ombudsman may initiate investigations upon a reference by
the Governor or the Provincial Assembly;'* the Provincial Ombudsman is tasked with promoting the rights and
welfare of women and children;™* the limitation period for the submission of a complaint has been extended
from three to six months, calculated from the day on which the aggrieved person first had notice of the matter
alleged in the complaint;® if after considering the reasons of the agency for non-compliance with his
recommendations the Provincial Ombudsman is satisfied that no case of maladministration is made out, he may
alter, modify, amend or recall the recommendations made;"* if there is a ‘Defiance of Findings’ with respect to
implementation of the Ombudsman’s findings, he may refer the matter tothe Government to direct the agency to
implement the findings;"* and finally, if a person is aggrieved by a decision or order of the Provincial Ombudsman,
he may make a representation to the Governor, who may in turn pass such order thereon as he deems fit."* A
recent discussion with KP Ombudsman’s office suggests that non-citizens may experience difficulty in accessing
their services, since the possession of a CNIC is technically a requirement to avail their assistance.™ This policy
would seem to contravene the governing legislation, which allows for any “aggrieved person” to seek relief
against maladministration through the KP Ombudsman.

As such, if a registered Afghan citizen is denied service in the KP Ombudsman office, a writ of Mandamus to the
provincial High Court, assuming it is willing to entertain such an action, or a representation to the Governor, may
be required to compel the KP Ombudsman’s office to perform their statutory duty. Alternatively, in order to
ensure consistency across all provinces, and at the national level, the President of Pakistan may seek an advisory
opinion from the SCP, as provided for under Article 186 of the Constitution, to clarify the question of whether
‘aggrieved person’ under laws governing the Federal and Provincial Ombudsman offices includes non-citizens.

B Differences between Federal and Khyber Pakhtunkhwa Legislation
The KP legislation is substantially similar to the federal enactment, with some notable exceptions.

1. Reference from Governor— Firstly and most significantly, the KP Ombudsman may initiate investigations on
a reference by the Governor or the Provincial Assembly instead of the President or National Assembly as in
the case of the Federal Ombudsman.

2. Special Assignment of Tasks — The KP Ombudsman is assigned the special task of promoting the rights and
welfare of women and children, while there is no specific assignment to the Federal Ombudsman.

3. Extension of Limitation Period — The limitation period for submission of a complaint to the Provincial

“* |bid

*Section 9[1], KPPOA 2001.

Section 9[3] of the KPPOA 2001 states that: “The Provincial Ombudsman shall also promote the rights and welfare of
women and children and, without prejudice to the generality of the foregoing provisions shall - [a] advise the department or
the authority concerned, as may be appropriate, on the development and co-ordination of policy relating to women and
children; [b] encourage public bodies, schools and voluntary hospitals to develop policies, practices and procedures designed
to promote the rights, welfare and health care of women and children, as the case may be; [c] collect and disseminate
information on matters relating to the rights and welfare of women and children; [d] promote awareness among members of
the public [including children of such age or ages] as he considers appropriate about matters [including the principles and
provisions of the United Nations Convention on the Rights of the Child, 1989] relating to the rights and welfare of children and
how those rights can be enforced; [e] highlight issues relating to the rights and welfare of women and children; and [f] take
such other steps as he considers necessary to preserve and promote the welfare of women and children.”

" Section 10[3], KPPOA2001.

*2Section 11[3], KPPOA 2001.

Section 12[1], KPPOA 2001.

"*Section31, KPPOA2001.

**Telephone conversation with Mr. Habibullah Baig, KP Ombudman’s Office, December 2,2011.
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Ombudsman has been extended to 6 months instead of 3 months which is the time limit for the Federal
Ombudsman.

4. Recall/Change of Recommendations - If after considering the reasons of the Agency for non-compliance
with his recommendations, the KP Ombudsman is satisfied that no case of ‘maladministration’ is made out,
he may alter, modify, amend or recall the recommendations made. There is no such provision for the Federal
Ombudsmaninthe WMOO 1983.

5. Reference to Provincial Government — In case of a ‘Defiance of Findings’ with respect to implementation of
the KP Ombudsman’s findings, he may refer the matter to the Provincial Government to direct the agency to
implement the findings. The mirroring provision in the WMOO 1983 relates to the President using his
discretionto direct the Agencytoimplement the direction of the Federal Ombudsman.

6. Review of Provincial Ombudsman - Where a person is aggrieved by a decision or order of the KP
Ombudsman, he can make a representation to the KP Governor, who may in turn pass such order thereon as
he deemsfit.

B Special Responsibility of KP Ombudsman for Welfare of Women and Children

As mentioned in the previous section on the differences between the Federal and KP Ombudsman, the latter is
given a special responsibility to deal with matters relating to women and children within the KP province. To this
end, Section 9[3] of the KPPOA 2010 states that:

“The Provincial Ombudsman shall also promote the rights and welfare of women and
children and, without prejudice to the generality of the foregoing provisions shall

a] advise the department or the authority concerned, as may be appropriate, on the
development and co-ordination of policy relating to women and children;

b] encourage public bodies, schools and voluntary hospitals to develop policies,
practices and procedures designed to promote the rights, welfare, and health
care of women and children, as the case may be;

c] collect and disseminate information on matters relating to the rights and welfare
of women and children;

d] promote awareness among members of the public [including children of such age
or ages] as he considers appropriate about matters [including the principles and
provisions of the United Nations Convention on the Rights of the Child, 1989]
relating to the rights and welfare of children and how those rights can be
enforced;

e] highlightissues relating to the rights and welfare of women and children;

fl take such other steps as he considers necessary to preserve and promote the
welfare of women and children.”

To this end, UNICEF has recently partnered with the Federal Ombudsman to establish a Children’s Complaint
Office within the Ombudsman’s Secretariat, which is charged with investigation and redressing any injustice done
to a child up to the age of 18 years through the maladministration of a Federal Agency such as a school, hospital,
or law enforcement agencies.

Similar offices have been established in each of the four provincial Ombudsman agencies, as well as within the
AJ&K Ombudsman’s office, to address children’s complaints of maladministration by provincial agencies.

B Roadblockto Access for Registered Afghan Citizens living in Pakistan to KP Ombudsman

As mentioned above in case of the Federal Ombudsman, non-citizens tend to experience difficulty in accessing
the KP Ombudsman services, since the possession of a CNICissued by NADRA is technically a requirement to avail
their assistance, registered Afghan citizens cannot avail these services because they do not possess a validly
issues CNIC. However, such a state of affairs contravenes the principles of natural justice and due process of law,
as well as constitutional provisions which allows for any “aggrieved person” to seek relief against
maladministration through the Ombudsman.
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B Solutions for Registered Afghan Citizens living in Pakistan
If a registered Afghan citizen living in Pakistan is denied service by the KP Ombudsman, some steps to rectify the
situation may be as follows:

a] A writ of Mandamus to the Peshawar High Court may be filed to compel the KP Ombudsman’s office to
perform their statutory duty, assuming itis willing to entertain such an action; or

b] Adirectrepresentation may be made tothe KP Governor by the aggrieved parties or their representatives; or

c] The President may seek an advisory opinion from the SCP**, to clarify the question of whether “aggrieved

person” under laws governing the Federal and Provincial Ombudsman offices includes registered Afghan
citizens living in Pakistan if they can fulfil the test; or

d] Advocate with UNDP, UNICEF, UN Women & UNHCR.

These scenarios are not meant to be an exhaustive list of solutions, and it is appreciated that some of these
mentioned above may not be practical or relevant for the time being given the GoP policy of repatriation of all
Afghans in general until 31st December 2012, but these suggestions are included here in order to develop a
consensus as to deal with the problems that registered Afghan citizens face in their interactions with local
authorities.

Conclusion: Are Administrative Remedies Available to Registered Afghan
Citizens Living in Pakistan?

In general, the Federal & Provincial Ombudsman systems are an under-utilized and less well-known
administrative mechanism for relief against ‘maladministration’ by Government authorities and officials, which
can potentially serve as a beneficial alternative to costly litigation in mainstream courts, especially for those who
do not have access to legal representation. The discussion above demonstrates that the office of Ombudsman
does not merely exist on paper; it has a wide range of powers thatare more than just recommendatory.

Thus this discussion may inform those advocating for registered Afghan citizens living in Pakistan and provide
access tothe Ombudsmanin order toincrease its utilization by the masses by creating awareness as an aftermath
of these training sessions. And more notably, one of the aims of this publication is to expand the scope of the
Ombudsman office to areas like G-B and FATA and PATA, because many registered Afghan citizens reside in these
areas and it could provide a fast and easy access route to justice for them to increase its utility and scope of
jurisdiction.

Roundtable Discussion 1 [See Annexure 3]

At the end of the presentation relating to the administrative remedies provided by the Federal and
Provincial Mohtasib, participants will be invited to engage in debate by questions posed relating to the
availability of administrative remedies for registered Afghan citizens living in Pakistan. Participants are
encouraged to provide their views on the current state of affairs in relation to administrative issues faced by
registered Afghan citizens living in Pakistan and to make suggestions for reform and advocacy strategies in
order to help them gain easy access to the Mohtasib in order to resolve their issues due to
‘maladministration’ by government authorities/officials.
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CHAPTER 4

Arrest & Detention of Registered Afghan
Citizens under Foreigners’ Laws & Criminal
Laws of Pakistan

Introduction: Why study Arrest & Detention of Registered Afghan Citizens
Living in Pakistan?

B Purpose & Content of Chapter:

This chapter focuses on the arrest and detention of registered Afghan citizens living in Pakistan, in particular
under the Foreigners’ and Criminal laws because maltreatment by the police and other law enforcing agencies
was observed in the CAMP perception survey as one of the main issues faced by them, especially in relation to
arbitrary practices such as bribery, assault by police, and preventative arrest, in their interactions with State
authorities. In light of the findings of the perception survey, the analysis presented in this chapter aims to
highlight the gap between the actual laws and the way they are interpreted in practice by police and other law
enforcementagenciesin their everyday dealings with registered Afghan citizens.

Thusitisto clear the confusion between law and practice that this content has been developed, especially in light
of the fact that the basic fundamental rights and protections guaranteed in the Constitution are applicable to
registered Afghan citizens during their stay in Pakistan. The content below is divided into the following parts:

7

A

Orders for dealing with foreigners under Section 3 of the Foreigner’s Act 1946 [here in after referred to as FA
1946];

Otherlaws concerning the regulation of foreigners in Pakistan;

Preventative arrest under various laws and its dynamics;

Postarrestissues, especially bail and difficulty of obtaining bail for registered Afghan citizens;

Illegal entry and detention pending deportation; and

Reference to AMRS.

X3

S

X3

*

X3

*

X3

8

X3

8

B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant laws
governing the arrest and detention of registered Afghan citizens living in Pakistan in order to develop a consensus
on dealing with maltreatment by the police in relation to such matters. The training sessions will be conducted by:

7

*» Lectures by experts on various aspects of the relevant law in order to enable an understanding about legal
aspects
+»* Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.

Note: Keeping in mind that many participants do not have a background in law, the content in this Manual as well
asinthetraining sessionsis kept simple and basic.

Foreigners’ Laws: Regulating Registered Afghans in Pakistan

Although the GoP has stated that the foreigners’ laws governing foreigners in general does not apply to registered
Afghan citizens living in Pakistan, there are some issues that arise under these laws. This section deals with the
relevant issues of registered Afghan citizens arising under the above mentioned foreigners’ legislation,
particularly arrest and detention.
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B Application of Foreigners Laws to Registered Afghan Citizens Living in Pakistan

The official registration of all Afghans was required in 1979 onward"’, however, Afghan ‘refugees’ [as they were
referred to from that time onwards] were held to be exempt from the foreigners’ registration laws, since, in time,
the movement of registered Afghans outside refugee camps were declared to be legitimate in view of the
dwindling of essential resources such as food and thereafter they were not subject to mandatory registration
requirement”™®. This declaration was made in July, 1997, when the GoP [States & Frontier Regions Division] issued
acircular, whereitlaid down that: “During the temporary stay for Afghan Refugee in Pakistan all laws applicable to
the local citizens shall apply to Afghan refugees. However ... the provisions of the foreigners’ registration act and
other such rules pertaining to foreigners residing in Pakistan do not apply to Afghan refugees.”**

On February 2, 2001, the GoP issued another circular which stated that: “Henceforth, all those Afghan nationals,
who do not possess ‘refugee cards’ / ‘refugee permits’ issued by UNHCR/CAR or who have not been granted visas
on their passports shall be considered as illegal immigrants and will be handled as per the Foreigners’ Act and
laws applicable to foreigners.”*” This means that the FA 1946 and other foreigners’ laws apply to ‘illegal’ Afghan
immigrants, not to ‘refugees’, and therefore Afghan ‘refugees’ — referred to in this Manual as registered Afghan
citizens living in Pakistan — are still subject to orders under the FA 1946, but not the illegal entry and deportation
. . 161
provisions.

This is evidenced by the fact that many such registered Afghan citizens — that is, those Afghans possessing the
requisite PoR card —have been arrested, detained and deported, especially those who did not have their PoR card
on their person at the relevant time, or had lost it, have been subject to arrest and detention under the FA 1946.
Nevertheless, police officials arrest and detain registered Afghan citizens with PoR cards if they are found in
another location distant from that mentioned on their PoR card, even though the PoR cards do not impose any
such restrictions on movement within Pakistan.

Obtaining release for Afghansin general charged under the FA 1946 has been a major focus of litigation by I/NGOs
providing legal counselling services to them. These organizations have also been sensitising law enforcement
authorities as well as the judiciary in relation to the significance of PoR cards and the entitlements that flow under
it,i.e., authorizationtotemporarily reside in Pakistan until the date of their expiry.

B Foreigners Act 1946

The Foreigners Act 1946 provides for the regulation of foreigners into and out of the country as well as monitoring
their activities during their stay in the country. It also authorises the establishment of an authority to deal with
matters relating to foreigners under the FA 1946 [namely the Federal Investigation Authority; hereinafter
referred to as FIA] as well the provision of delegating this authority to provincial governments. The specific
powers under the FA 1946 discussed below are the powers to make orders [Section 3], power to exempt from FA
1946, dealing with attempts to contravene the Act, penalties, illegal entry, and deportation.

R/

< Section 3, Power to make orders: This is the main governing provision which empowers the Federal
Government to scrutinize the entry or exit of foreigners as well as their stay in Pakistan, and governs Afghans
in general as a community of non citizens living in the country ‘temporarily’. Section 3[2] outlines the
different restrictions that foreigners are subjected to during their stay in Pakistan: they can be asked to stay
within ‘prescribed areas, impose restrictions on movements outside these ‘prescribed’ areas, require proof
of identity on aregular basis, and even be liable to arrest “in the interest of the defence or the external affairs
orthe security of Pakistan”.

Thus the State may restrict entry into, or movements in its territory; this is the right of every sovereign State
and cannot be hampered by any principle of natural justice or on the ground of equity'®. The Federal
Government has the power to appoint a civil authority — FIA established by the Ministry of Interior under the
FA 1946 —to deal with arrest or detention of any foreigner in ‘such manner and at such place as may appear
suitable’. Animportant aspect of detention under this section is that it is not arbitrary or of an undetermined
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Handbook on Refugee Management, 1981 [Revised in 1984]

Power to exempt from RFA 1939: section 6

**Notification No. F. 12[8]-AR. 1796

***Notification No. F.12[8]-AR.1/96]

This notification leaves room for such aninterpretation, i.e. that registered Afghans are still subject to order under section 3,
FA 1946

***PLD 1980 Peshawar 275
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length of time: an order of continuous detention cannot be passed beyond a period of 3 months unless the
Federal Review Board has met, heard the detainee’s argument and concluded that there is sufficient cause
for continuous detention; no order detaining a person for an indefinite period of time which extend beyond a
period of 3 months can be passed'®.

Safeguards under Article 10[4] are available to the detainee: where a complainant has been in continuous
detention for more than 3 months under Section 3[2], Clauses [b] and [c] under orders of the provincial
government — no justification can defend such detention, especially when the Review Board has not
convened during that time'. Such detention will be in clear violation of Article 10[4] of the constitution
relating to preventive detention and its period, that is, 3 months. Where a detainee is not produced before
the board within 2 months, his detention becomes unlawful and warrants an order for release; however,
where detentionis sanctioned by a relevant order from provincial governmentin respect of a period when no
such order is obtained even if there is no requirement of law to produce detainee before the Review Board,
such detention will be deemed legal®.

However, foreigners convicted under the FA 1946 and detained in prison for the purpose of repatriation only
cannot plead illegal detention, i.e., their detention will be lawful in so far as the purpose is only for
repatriation'®. Where a detainee has previously been in custody under Section 3 of the 1946 Act and his
release had been ordered by the Federal Review Board and so the detainee [and his family members] could
not be detained under the same provision again. The order for subsequent detention passed by the
government was declared unlawful and without any authority and the detainee was released accordingly™.
In case of a conflict between state security/ integrity and liberty of a person, the balance will be struck and
the court will uphold the security/integrity of the State®.

In addition to arrest, detention or confinement, and general regulation of the conduct of foreigners, the
other types of orders that can be issued under Section 3 relate to the following matters:

e Submitting to medical examinations and furnishing biometric data to authorities;

e Restrictions on freedom of association, possessing prescribed articles or engaging in prescribed
activities; and

e Enteringintoabond, with or without sureties for the observance of the aforesaid.

Section 9, Burden of proof: The burden of proving that one is not a foreigner lies on the claimant: prima facie
citizenship can be established by proof of habitation and residence of a claimant and his or her relatives in the
country with the production of a Pakistani passport and valid CNIC. Documentary evidence to prove
citizenship acquired after birth, naturalization or migration must be furnished by to show that the claimant s
not aforeigner, thatis, the burden of proof under Section 9is on the accused to establish this fact'®.

Section 11, Power to give effect to orders, directions, etc: The authority to keep any foreigner in detention
as a necessary prerequisite for the purpose of deportation is vested in any agency so sanctioned under the
1946 Act —a police officer is also endowed with the power to detain any foreigner with the intent to detain in
accordance with an order for deportation. Such detention is neither punitive nor preventive and therefore
not illegal so foreigners are kept only as internees for the purpose of repatriation to their country with no
object to keep them in custody for any other purpose or any further period of time. Therefore, release of such
foreigners will be uncalled for until the purpose of their detentionis fulfilled, i.e., they are repatriated to their
country of nationality”.

A specific power granted to any authority under Section 11[a] is to give directions, to take such steps or “use
such force as may, in its opinion, be reasonably necessary” for securing compliance with such directions or
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for preventing/rectifying any breach of such direction. Also, under Section 11[2], any police officer may take
such steps or use such force as may, in his opinion, be reasonably necessary to secure compliance with
orders, directions etc.

Such a power can, however, be used to justify police cruelty easily and can be used to defend any kind of
discretionary actions, no matter how extreme they are; it therefore undermines the concept of the rule of
law by allowing police or other law enforcement authorities to act according to their free will without being
held accountable for their actions under the guise of statutory power.

7
*

* Section 13, Attempts to contravene the provisions of this Act: This provision states that it is punishable to
contravene any of the provisions of the FA 1946, and the appropriate penalties will be meted out under
Section 14. It also points out that aiding, abetting, or failure to comply with any of the provisions of this Act
will be penalized.

7
*

Section 14, Penalties: In cases falling under Section 14, the government is only interested in securing the
presence of detainee at the time of their deportation; thus a detainee can be released on bail with the
direction that they shall appear in front of a Magistrate on a given date every month to validate their
presence’”’. Where an accused foreigner has already been convicted and served the awarded sentence, but
was still in custody, it has been held that the his continued detention would not be a violation of his personal
liberty and thus an order for deportation, in such a case, where he was not wanted in any other proceedings,
will be set aside and he can be released'”’. The amendment in Section 14C states clearly to this effect that a
foreigner awaiting deportation cannot be made to remain in detention for more than three months; in other
words, the period given for arrangements for his or her deportation is three months.

At present, in most cases involving registered Afghan citizens living in Pakistan under Section 14[2] [‘illegal
entry’], FA 1946, the person is detained for a few days and then released once they are able to eventually
show their PoR card to the police or court; the same, however, is not the case for ‘illegal’ entrants who are
subjecttodeportation.

It is been observed that some unregistered Afghans arrested under the FA 1946 have confessed to entering
Pakistan illegally; their rationale being that it is easier to simply confess, in which case they will be given a
short sentence and deported, but if they fail to provide a confession, they may be held in pre-trial custody
which canlast up to 6 months or longer, and face lengthy court proceedings.

+» Section 16, Protection to persons acting under this Act: This section provides that: “No suit, prosecution or
other legal proceeding shall lie against any person for anything which is in good faith done or intended to be
done under this Act.” Like Section 11, it also conflicts with the concept of the rule of law and thus is contrary
to the constitutional safeguards provided in Article 9 [security of person], Article 14[1] [privacy of home]
since any arbitrary action of the police in dealings with foreigners can be defended as falling with the ambit of
Sections 11 and 16 of the FA 1946. Specifically in relation to Section 16, the absence of accountability
mechanisms for law enforcement authorities highlights the glaring gap between the concept of the rule of
law and provisions of the FA 1946 dealing with treatment of foreigners.

B Foreigners Order 1951

The Foreigners Order 1951 [hereinafter referred to as FO 1951] deals with the matters of foreigners’ residing in
Pakistan, restrictions on their movements, conditions of employment and the powers of law enforcing agencies
[or other authorized officials] to arrest and detain any foreigner without a warrant in pursuance of Section 3[3](g]
and Section 3[4] ofthe FA 1946.

R/

+» Section 7, Restriction on sojourn in Pakistan: Any foreigner entering the country is required to obtain a
permit from the Registration Officer authorizing his stay for a certain period of time, and according to legal
requirements must leave the country before its expiry unless he or she is granted an extension.

*,
*

¢ Section 8, Prohibited places: Foreigners are prohibited from entering or staying in certain places defined in
the Official Secrets Act 1923 [XIX of 1923] which include areas of operation of any of the armed forces.
Common householders are also placed under an obligation to report the presence of any foreigner in a

11986 PCrLJ 1063
22008 MLD 916
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prohibited place to the relevant authority.

«» Section 9, Protected areas: A ‘protected’ area, unlike the ‘prohibited’ area in the previous section, is not
entirely prohibited for a foreigner. However, continued residence in a protected area is subject to certain
terms and conditions as defined by the Federal Government or any ‘civil authority’ on its behalf in the
interest of the ‘public’ and ‘public safety’.

o,

«» Section 10, Restrictions on Employment: Although in general, foreigners can seek employment in the
country, under this section, they are restricted from pursuing government jobs or any kind of employment
that entails or is related to the supply of “light, petroleum, power or water” to the public or government in
particular.

«» Section 11, Power to impose restrictions on movements, etc: This provision empowers the Federal
Government or any authority acting on its behalf to formulate conditions in a written order addressed to a
foreigner restricting his movements, residence, association with certain persons and possession of certain
articles that the authority may deem fit toinclude.

«» Section 12, Power to remove foreigners from cantonments: A foreigner can be asked by the military
commandant of a certain Cantonment, in a written order, to remove himself, either permanently or for a
certain period of time.

«» Section 13, Power to close clubs and restaurants: Under this provision, the relevant authority may monitor
clubs, restaurants, or any other places of entertainment frequented by foreigners by restricting their timings,
activities, or ordering them to be closed down altogether. This is especially relevant where the authority
suspects that the foreigners regularly visiting such places are believed to be “of criminal or subversive
associations or otherwise undesirable”. Any such place can be closed down of there is a belief that the
concerned premises is being runin a “disorderly orimproper manner, or in a manner prejudicial to the public
order or interest”. And lastly, this section authorizes police officers to enter [“if necessary by force”] such
premisesto conductasearch on the order of the concerned authority.

+» Section 15, Power to arrest and detain: This section authorizes the arrest without warrant of a foreigner
where itis “necessary in the interest of the security of Pakistan so to do...in such manner and at such place as
the civil authority may consider suitable”. A report must be made out to the Federal Government detailing
the reasons for the arrest and detention and if the Federal Government is not satisfied, it may cancel the
order of detention.

Section 15A grants power to civil authority to order that a foreigner shall enter into a bond without or
without sureties for observance of or as an alternative to the enforcement of any or all prescribed or
specified restrictions, while section 15B authorizes the Federal Government to exercise all the powers and
functions of a civil authority in a particular case or class of cases.

lllegal Entry, Arrest & Detention under Domestic and Foreigners’ Laws

The phenomenon of illegal entry is a very relevant one in Pakistan, especially in reference to the ongoing conflict
in neighbouring Afghanistan; when it comes toillegal entry of Afghans into the country; it is very common to note
that the Frontier Corps regularly arrest Afghans entering illegally'”. Once a person who has entered illegally has
been arrested, there are certain procedures that are followed in relation to his or her detention and ultimate

deportation to the country of origin.

B lllegal Entry, Arrest & Detention

This section attempts to explain the procedures and legal requirements relating to arrest detention and
deportation of illegal entrants, as well as those Afghans who are arrested and detained, specifically under the
CrPC1898,PPC 1860, FA 1946, as well as under other statutes dealing with ‘preventative’ detention.

K/

< lllegal entry: In immigration law, illegal entry is defined as the entry of an alien into a country without the
requisite documentation or credentials; even though there is no definition of ‘illegal entry’ in the FA 1946,

173

The Nation, 24 October 2011 reports 47 Afghans arrested by Frontier Corps forillegal entry into Pakistan:
http://www.nation.com.pk/pakistan-news-newspaper-daily-english-online/Politics/24-Oct-2011/47-Afghans-arrested-in-
Pashin-for-illegal-entry
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but it is stated that such an entry is deemed to be within the scope of Section 13 and thus an attempt to
contravene the provisions of the Act.

Section 14[1] provides that, “where a person contravenes any provision of this Act, or any order made
thereunder ... he shall ... be punished with imprisonment for a term which may extend to three years and
shall also be liable to fine, and if such person has entered intoabond. . . hisbond s liable to be forfeited”. The
penalty is provided Section 14[2] which is normally utilized to charge persons of illegal entry into Pakistan,
which states: “where any person knowingly enters into Pakistan illegally, he shall be guilty of an offence. ..
punished with imprisonment for a term which may extend to ten years and fine which may extend to ten
thousandrupees.”

7

*» Arrest & detention: Section 3[2][g] of FA 1946 grants the Federal Government the power to make an order
that a foreigner “shall be arrested and, in the interest of the defence or external affairs or the security of
Pakistan, or any part thereof, detained or confined”. It is important to note that any arrest and detention
under the FA 1946 or FO 1951 must comply with Article 10 [‘safeguards as to arrest and detention’] of the
Constitution, which applies to ‘persons’, and specifically registered Afghans living in Pakistan”*. A person
previously detained under Section 3 of FA 1946, whose release had been ordered by the Federal Review
Board, cannot be rearrested and detained under the same provision.'”

Section 15 of FO 1951 grants powers to an appointed civil authority to, if it is necessary in the interests of the
security of Pakistan to do so, arrest any foreigner without warrant, detain him for such time, in such manner
and at such place as the civil authority may consider suitable; provided that a report of such arrest/detention
is forwarded to the Federal Government, which may cancel such order or modify the manner of detention as
it deems fit. And under Section 15B of FO 1951, the Federal Government may itself exercise all the powers
and functions of a civil authority in a particular case or class of cases."”

+» Preventative arrest & detention: This category of arrest and detention differs significantly from the usual
arrest and detention mechanisms because it can be affected before the actual commission of a crime or any
act contrary to ‘public order’ and thus can be based on suspicion. To this end, there are numerous laws and
regulations that authorize preventative arrest and detention, including the following:

e Section 3 [‘power to arrest and detain suspected persons’] of the West Pakistan Maintenance of Public
Order Ordinance 1960, which deals with “preventing any person from acting in any manner prejudicial
to public safety or the maintenance of publicorder”.

e  Section 107 [‘security for keeping the peace’] of the Code of Criminal Procedure 1898 [CrPC] which deals
with “any person is likely to commit a breach of the peace or disturb the public tranquillity or to do any
wrongful act that may probably occasion a breach of the peace or disturb public tranquillity”.

e Sec 144 of the Pakistan Penal Code 1860 [PPC] that deals with prevention of “obstruction, annoyance or
injury [or risk of such occurrence] . . . to any person lawfully employed, or danger to human life, health
and safety, or a disturbance of the public tranquillity, or a riot, or an affray”.

e Section 188 of the PPC 1860 [‘disobedience to order duly promulgated by public servant’] for violation of
an order issued under section 144 of the CrPC [‘power to issue order absolute at once in urgent cases of
nuisance or apprehended danger’].

e Section 55 [‘power to arrest vagabonds, habitual robbers, etc.] & Section 109 [‘security for good
behaviour from vagrants and suspected persons’] PPC 1860 which are the ‘avaragardi’ or vagrancy
provisions of CrPC."” Sec. 109 is normally employed alongside sec. 55 of the CrPC, which delineates the
conditions under which police officers may arrest ‘persons concealing their presence with a view to
committing a cognizable offence, vagabonds, and habitual robbers’.

¥ Continuous detention must comply with Article 10[4] of the Constitution: 1994 [P.Cr.L.J 2362]

#1995 [P.Cr.L.J 606]

® For example, the Assistant Inspector General of Police, Criminal Investigation Department is the Civil Authority for Karachi
Federal Area, [Notification No. Visa [Gen.] LX/51, dated 17th March, 1952]

Y7Under Section 109 Magistrates of the First Class have the power to require “persons suspected of concealing their presence
with a view to committing an offence” or “vagrants with no means of subsistence, or who cannot give a satisfactory account of
themselves”, to show cause why they should not be ordered to execute a bond with sureties for good behaviour.
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Human rights concerns relating to preventative arrest & detention: International watchdogs and human
rights advocacy groups have expressed concern over the widespread use of preventative detention
provisions throughout the country, targeting certain communities such as Afghans in general. For instance,
the Human Rights Watch reported in 2002 that it was common to note “systematic urban sweeps of Afghan
refugees and shopkeepers, in which large numbers of refugees are rounded up and placed in detention for a
few days. .. Often, these urban sweeps disproportionately impact ethnic minority groups within the general
Afghan refugee population.” More recently, the Human Rights Commission of Pakistan has noted that on
occasions like religious holidays and festivals, such as Muharram, Afghans from rural areas are not allowed to
enter the cities. Special contingents of police deployed at entry points stop and check the movement of
Afghans and reportedly harass them until they give in to extortionate demands of money.

B Bail & Deportation

For a person detained under the Foreigners’ laws, and who is also an illegal entrant, the next logical step is
deportation, but in the case of a person arrested and detained under criminal laws, securing release on bail is
more viable. However, there are certain real barriers to securing release for registered Afghan citizens living in
Pakistan, whetherthey are arrested under the foreigners’ or criminal laws.

®,
0‘0

KD
*

Securing release on bail: Releasing registered Afghan citizens charged under sec. 55 & 109 of CrPC 1898 has
not proven difficult for NGOs since their lawyers — with whom judges are now familiar — simply bring to the
court persons who can serve as a surety for the arrestee, and thereby prove that the person is not a vagrant.
Also, as aresult of regular coordination meetings with police officials, it is sometimes possible to prevent the
formal arrest altogether. For instance, where NGOs learn that registered Afghan citizens have been swept up
by police, their lawyers will go to the police station to prevent the booking and arrest, and in such cases the
police simply warn the detainee and let him go.

Certain offences under the PPC 1860 and CrPC 1898 are bailable offences, and if a person is charged with a
bailable offence, in order to be released they may be required to do one of the following:

e Execute a bond for a specified sum of money, determined by the court under Section 499[1] of CrPC
1898;

e Provide personal sureties who will ensure that s/he will attend subsequent court proceedings under
Section 499[1] of CrPC 1898; and/or

e  Provide cash surety under Section 513 of CrPC.

If personal sureties are required under Section 499[1] of the CrPC 1898, then generally speaking the sureties
must be Pakistani citizens residing in the jurisdiction of the court who possess immovable or movable
property and can prove ownership thereofi.e., title documents related to immovable property, or ownership
documents with respect to a vehicle. This creates problems for registered Afghan citizens — particularly those
who have not accessed the assistance of a legal aid I/NGO — as they are sometimes unable to secure a
Pakistani property owner to serve as their surety. And often they cannot serve as personal sureties for one
another since they are not permitted to acquire, hold or dispose of immovable property in Pak, and cannot
register avehiclein their own name, since both transactions require a CNIC.

I/NGOs and advocacy groups have been able to formulate ways to get around this limitation by using the
following methods:

e NGOs such as SHARP submit ‘SHARP Bonds’ in order to secure release in bailable cases, depending on
the circumstances of the case;

e IfanAfghanelderislivingin aspecified campin KP, and CAR declares him a recognized elder, then courts
have on occasion accepted the elder’s surety as well;

e Incaseofa‘cashsurety’ [Section 513 of CrPC 1898] a ‘deposit instead of recognizance’ permits a person
who is required to execute a bond, with or without sureties, to deposit a sum of money or Government
promissory note, as the court may fix, in lieu of executing such bond.

Deportation to country of origin: Section 14A of FA 1946 any person accused of an offence under Section
14[2] [illegal entry] shall not be released on bail if there are reasonable grounds for believing that he was
guilty of the offence, and in such a case, 14B of FA 1946 allows for the deportation of a foreigner while his trial
under the FA 1946 is pending or while he is serving a sentence under the FA, at the discretion of the Federal
Government. Referring to the time in detention awaiting deportation, Section 14C of FA 1946 provides that a
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foreigner shall be held in custody for up to three months following completion of his sentence to enable
arrangements to be made for his deportation. Any expenses for effecting deportation may be taken from the
property of the foreigner, by virtue of Section 14 of the FO 1951.

Various provisions of the Afghan Management & Repatriation Strategy [hereinafter referred to as AMRS]
deal withtheissue of deportation of unregistered Afghans:

e ClauseIX, sub-clause [ii]: “Unregistered refugees are to be considered as illegal immigrants and need to
be deported/ dealt with under the law of land”;

e Clause IX, sub-clause [iii]: “A separate dedicated force to trace the unregistered Afghans be formed as
local police has been stretched too much these days to accomplish the important task”;

e Clause IX, sub-clause [iv]: “The deportation process should be simplified and UNHCR involved to assist
theirreturn.”

The Way Forward: Suggestions for Reform

As illustrated from the discussion above, the situation in relation to the arrest and detention of Afghans [both
registered and in general] is far from satisfactory. Therefore, in such a situation, there is a great need to rectify the
problems faced by registered Afghan citizen living in Pakistan by addressing the lacuna in the present foreigners’
laws in order to reduce the chance of exploitation by the police and other law enforcement agencies. The
following content highlights some of the core issues as well as the recent attempts at reform of the current laws
and policies relating to the regulation of foreigners in Pakistan.

B TheProblem:Legal Lacunae

Where detention and deportation of registered Afghan citizens is not conducted through due process of law, i.e.,
by following a formal charge under the FA 1946 and the requisite subsequent court process [for example, a
hearing], itis in contravention of Pakistanilaw and this points to the largerissue here which is that the FA 1946, as
presently enacted, makes no provision for consideration of an ‘illegal’ entrants’ claim of persecution in their
country of origin [i.e. by an asylum seeker], or the risk of torture or ‘cruel, inhuman, or degrading treatment or
punishment’ upon their return, and therefore is in urgent need of reform in order to bring it into conformity with
international human rights standards.

This is not only in contravention to the concept of rule of law and due process but also a continuing violation of
the fundamental constitutional safeguards and protections given to all ‘persons’ in the Constitution regardless of
their legal and/or political statusin the country.

B Attempts at Reform: Private Member’s Bill for Amendment to FA 1946

A Private Members Bill [herein after referred to as the Bill] was presented in the National Assembly for the first
time in April 2004, seeking to amend the FA 1946, and was recently re-introduced in the National Assembly by
MNA Shireen Arshad Khan on March 30, 2010 seeking the same. The National Assembly Standing Committee is
yet to submit a report on the bill, and hence it has not been discussed in Parliament. The Bill proposes the
following changesin the FA 1946:

+» Addition of the terms ‘asylum seeker’, ‘refugee’ and ‘endorsing authority’ [namely, UNHCR, NARA & CAR] to
the FA 1946;

+» The definitions of ‘refugee’ derived from the Article 1A[2] of the Refugee Convention, Article 1[2] of the

179

Protocol™, and Article 1[2] of the Organization of African Unity [OAU] Convention Governing the Specific
Aspects of Refugee Problems in Africa 1969'* should be incorporated into the FA 1946;

178

Originally drafted and presented to the Executive Committee of the Parliamentarians Commission for Human Rights [PCHR]
by Mr. Murad Ullah, on behalf of UNHCR and SHARP, the Bill was presented in the NA by Mr. Riaz Fatyana of PCHR, and was
signed and endorsed by seven MNAs. However, the then Federal Minister for Parliamentary Affairs, Mr. Sher Afgan Niazi,
opposed the tabling of the Bill in Parliament.

 Article 1A[2] of Ref. Convention & 1[2] of Protocol — well-founded fear of persecution based on race, religion, nationality,
political opinion, membership in a particular social group.

* Under African Convention, “refugee” also includes: “every person who, owing to external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is
compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or
nationality.”

I 62 I ACCESSING JUSTICE FOR REGISTERED AFGHAN CITIZENS LIVING IN PAKISTAN



¢ If passed, any future Afghans who seek asylum in Pakistan would be covered by the broader definition of
refugee as proposed by the Bill;

«» Exemption of recognized asylum seekers and refugees from the penal provisions of the FA 1946; [see secs.
14[1] & 14(2]]

«» Setting a requirement that police officers must obtain a search warrant from a court before entering into a

dwelling unit or property when seeking to give effect to orders, directions etc. in pursuance of the FA1946'™;

«» Prohibit the deportation of an asylum seeker while his status determination case is pending before the
182,

endorsing authority ; and
+» Eliminate the existing bar against instituting civil or criminal proceeding against persons acting in good faith
underthe FA1946."

If this Bill were to be passed, it would go a long way towards rectifying the situation and provide the necessary
protection to genuine ‘refugees’, as per the definition in the African Convention, and to prevent maltreatment of
registered Afghan citizens by the police and other law enforcement agencies. It would also help in minimizing the
pervasive insecurity and fear of police harassment, which registered Afghan citizens living in Pakistan have to
establish goodwill and mutual trust. And lastly, but mostimportantly, it can prove to be the first step in eliminating
the gap between theory and practice due to the prevalent confusion amongst both the private and public sectors
astothe legal status of Afghansin general living in Pakistan.

Conclusion: Is the Current Regulation of Registered Afghan Citizens’
Satisfactory?

As reflected from the above discussion, current laws and practices adopted by the police and law enforcement
agencies raise genuine concerns about ongoing targeting of registered Afghan citizens living in Pakistan under
preventative arrest & detention laws in Pakistan. There are very real obstacles in access to bail, but many I/NGOs
have found practical solutions to work around these problems and have managed a reasonable success rate in
recent times in securing the release of registered Afghan citizens living in Pakistan on bail. However, the reality of
a stark contrast between theory and practice is apparent from reported cases in the media and cases uncovered
by I/NGOs of police extortion, harassment, and torture of innocents who are completely unaware of their rights.

In addition, on the other hand, the regulation of registered Afghan citizens living in Pakistan under various
statutes is also a source of debate: the ‘illegal entry’ and deportation provisions of the FA 1946 do not apply to
them, however, they are still subject to many types of orders that may be made under the Act, and are exposed to
arrest and detention if they do not have their PoR cards on their person, whenever demanded by the police.
Another human rights issue is that ‘use of force’ and ‘right to access land or property’ powers granted to police
officers to enforce orders under the FA 1946 undermines the rule of law and may in practice conflict with Article 9
[security of person] and Article 14 [inviolability of dignity of man, etc] of the Constitution.

One solution is the efforts at amendment of the FA 1946 that are currently underway in Parliament to ensure
protection for ‘refugees’ and asylum seekers such as the Afghans in general who came to Pakistan initially to flee
foreign occupation and subsequently to escape persecution [both factors are part of the requirement for a
person to be a ‘refugee’ in the African Convention]. However, given the present state of affairs, and the obvious
paradox between the FA 1946 and the Constitution, intensive reforms are needed in order to make protection for
registered Afghan citizens living in Pakistan [as well as Afghans in general] from arbitrary state practices a real
possibility.

*'Section 11[3] of FA 1946
*2Section 14B of FA 1946
*® Section 15 of FA 1946
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Roundtable Discussion 2 [See Annex 3]

At the end of the presentation dealing with arrest and detention issues under the foreigners and criminal
laws of Pakistan, participants are invited to engage in debate by questions posed relating to the role of CAR
and I/NGOs in practice when coming to the aid of Afghans in general and dealing with police and other law
enforcement agencies. Participants are encouraged to provide their views on the current state of affairs in
relation to arrest and detention issues faced by registered Afghan citizens [and Afghans in general] and to
make suggestions for reform and formulate relevant advocacy strategies for effective implementation.
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Laws: Relevance &
Applicability to Registered
Afghan Citizens
Living in Pakistan
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CHAPTER 5

Citizenship & Naturalization Laws: Relevance &
Applicability to Registered Afghan Citizens
Living in Pakistan

Introduction: Why study Citizenship & Naturalization laws?

B Purpose & Content of Chapter:

An analysis of the laws relating to citizenship and naturalization in Pakistan is essential for all foreigners, but
especially for registered Afghan citizens who may have lived in pockets all over the country, but have not been
assimilated into the citizenry: since their influx from 1979 onwards, many Afghans have begun to call Pakistan
their ‘home’, and hence did not consider the option of leaving. Currently, GoP only pursues a policy of ‘voluntary’
repatriation for these unfortunates and so they are only deemed to be living here on a temporary basis. However,
it is important to overview the modes in which they can possibly acquire citizenship or be naturalized, since it is
often the case that many of them are not willing to be repatriated despite the fact that the GoP policy framework
currently does not account for this possibility.

In pursuance of this objective, therefore, the content below will deal with the following topics:

**» The Pakistan Citizenship Act 1951 [hereinafter referred to as PCA 1951] and the possibilities of acquiring
Pakistani citizenship through different modes under it;

+» The Naturalization Act 1926 [hereinafter referred to as NA 1926] and the possibilities of acquiring Pakistani
citizenship through naturalization; and

+» Exploringthe possibilities for citizenship and naturalization for registered Afghan citizens living in Pakistan.
B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant laws
governing citizenship and naturalization and explore the possibilities for registered Afghan citizens living in
Pakistan to avail citizenship through the relevant mechanisms provided in the law. The training sessions will be
conducted by:

7

*» Lectures by experts on various aspects of the relevant law in order to enable an understanding about legal
aspects

®,

+» Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.

Note: Keeping in mind that many participants do not have a background in law, the content in this manual as well
asinthetraining sessions is kept simple and basic.

Governing Legislation for Acquiring Citizenship of Pakistan

The status of a citizen entails certain rights and duties; being the indigent or acquired member of a particular
country makes one a citizen and it is an inviolable standing which necessitates a reciprocal relationship with the
state and its subsidiaries. In Pakistan, citizenship and related matters are dealt with by the Pakistan Citizenship Act
1951 and the Pakistan Citizenship Rules 1952.
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B The Pakistan Citizenship Act 1951

The Pakistan Citizenship Act 1951 [PCA 1951] was promulgated on 13th April 1951 and was enacted with the
purpose of providing a distinction between citizens and non citizens [foreigners]; the term “alien” is used to
denote all non citizens and defined as “...a person who is not a citizen of Pakistan or a Commonwealth citizen”**
The following are some otherimportant provisions of the PCA 1951:

7

«» Section 4: This Section states that any person born after the commencement of this Act is deemed a citizen of
Pakistan.

7
*

% Section 5: A person who is born outside Pakistan before 18 April 2000 will be a citizen if his or her fatheris a
citizen otherwise than by descent. But the person born outside Pakistan will also be a citizen by descent if his
or her father was a citizen by descent on the condition that the birth is registered with a Pakistani Consulate
or High Commission abroad, or if the father was in government service at the time of birth.

% Section 9: This Section provides for citizenship by naturalization under the Naturalization Act 1926.

«» Section 10: This section allows a female foreigner to acquire the citizenship of Pakistan upon marriage to a
citizen.

+» Section 16: The situations where a person will be deprived of citizenship have been outlined in this section
which include, inter alia, he has been resident outside the country for more than seven years, has been
sentenced in another country to imprisonment of twelve months [or more] within five years of
naturalization, and any reason of ‘public interest’ according to which a person should not be deemed a
citizen.

«» Section 18: This provision delegates the powers assigned to the Federal Government under this Act to any
authority or officer toact onits behalf.

«» Section 19: Where there is a doubt as to the authenticity of a citizenship certificate, this section provides for
an application to be made to the Federal Government for confirmation of its legitimacy; in the absence of
‘fraud, false representation or concealment of any material fact’, the statement will normally be issued
acknowledging the validity of the document.

An important recent development to note in the PCA 1951 is the amendment in 2000 to enable Pakistani
women to claim citizenship of their children born of a foreign husband; previously, this was available only to
Pakistanimen.

B Pakistan Citizenship Rules 1952

These rules [hereinafter referred to as PCR 1952] deal with the procedures to be followed when a person is
claiming to be a citizen of Pakistan and the powers of officials to act on behalf of the federal or provincial
governments grant or reject citizenship applications, along with the prescribed formats and fees for such
applications, and the mannerin which they are to be submitted to the concerned officials.

One example of the procedure for acquiring citizenship by descent is provided to illustrate the operation of the
PCR 1952. A person claiming citizenship by descent has to fulfil the procedural requirements in the Rule 9 of the
PCR1952:

7

«» Apply in prescribed form to the Provincial Government of the area in which he has his domicile of origin as
definedin Part Il of the Succession Act, 1925.

< Theapplication must be accompanied by:

e  Acertificate of citizenship of Pakistan granted to his parent, and
e Evidence establishing his relationship to his parent [for example, a birth certificate].

% Provided that where the certificate of citizenship indicates that the parent is a citizen of Pakistan by descent
only, then one of the following additional documents must also be produced:

e A certificate of registration of birth at a Pakistani Mission or Consulate in the country where the
applicantwas born; or

184

Section2,CA 1951
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e A certificate or documentary proof that the applicant’s parent was in the service of a Government of
Pakistan at the time of the applicant’s birth in that other country.

The Provincial Government after making such enquiries as it deems fit may pass orders in regard to such
applications, except where additional documents are required under Sub Rule [2], in which case it shall forward
the paperstothe Federal Government, which, inturn, shall pass such orders on the application as it deems fit.

B Acquiring Citizenship of Pakistan
Sections 4 to 9 of the PCA 1951 outline the ways in which a person can acquire the citizenship of Pakistan, which
include by birth, migration, and naturalization, and are outlined in brief below:

o,

«» By Birth: This category of acquiring citizenship by birth in is the easiest and well known method which, in
most cases, automatically confers nationality to a person. Sections 4 and 5 of the CA 1951 cover cases of
citizenship by birth; these provisions do not apply to a person whose father is not a citizen but has been
residing in the country for a long time'. It has been held that these sections must be read together and
operate to provide every person born in Pakistan after 13th April 1951 [date of commencement of PCA 1951]
with citizenship and subject to Section 3 which provides that a person will be a citizen by descent if his or her
father is a citizen at the time of birth. Prolonged residences of foreigners cannot give them citizen status
unless due process of law is followed; a case in point is the presence of registered Afghan citizens in Pakistan
who have been residents for decades — it is imperative to note that the State policy towards them which
entailstemporary protection, so the provisions of the PCA1951 do not apply to them.

A person claiming citizenship by birth must apply in the prescribed form™ under Rule 8 of PCR 1952 to the
relevant officer of the district of birth or residence, accompanied by a birth certificate issued by either a
village official, police station official, Municipal/Town committee personnel or a Registrar of Births and
Deaths [appointed under the Births, Deaths & Marriages Registration Act 1886]. In case the applicant is a
minor, a statement by parents or guardian is also required. Upon receipt of these documents, the relevant
officer will scrutinize the validity of all the information provided and upon being satisfied, request the
provincial authority to grant a certificate of citizenship.

% By Descent: Under the principle of ‘jus sanguinis’™®, a person can be automatically granted citizenship if
either or both of his or her parents are citizens already even if he or she is born outside the particular
geographical territory. Section 5 used the term ‘father’ initially, but it has been substituted for ‘parent’ by the
Pakistan Citizenship [Amendment] Ordinance 2000, hence now a person can acquire citizenship by descent
under this section if either his or her mother or fatheris a citizen.

Rule 9 outlines the procedural requirements to be fulfilled for a person claiming citizenship under Section 5
whichincludes an application in the prescribed form accompanied by a certificate of citizenship of one of the
parents, and evidence establishing the applicant’s relationship with either of them.

By Migration: Section 6 deals with citizenship by migration which entails migrants from the territories of the
subcontinent as well as those from “outside these territories” which in theory at least, points to migrants
from other countries as well. The one prerequisite is that the intention of permanent residence must be
established fora personto be granted a certificate of domicile under this section.

+» By Naturalization: Under Section 9, a person who has been granted a certificate of naturalization under the
Naturalization Act 1926" may apply to be registered as a citizen of Pakistan by naturalization. The Federal

Governmentis also empowered to grant citizenship without the production of a certificate of naturalization.

+» By Marriage: Section 10 states thata woman who is not a citizen is married to a Pakistani male citizen, she will
be entitled to citizenship, but not in the opposite case, i.e. when a non citizen man is married to a female
Pakistani citizen. The latter prohibition has been the subject of much debate and controversy since this
provision seems discriminatory towards foreign males; however, it has been held in a High Court ruling'®
that given the cultural and religious protection given to women in our society, it is justified to grant an alien

**PLD 1999 Peshawar 18

* Form B to be submitted to the authorized officer in the district of birth or residence

Latinterm for ‘right of blood’

Details on Naturalization Act 1926 are provided in next section in this chapter titled “Naturalization”
**PLD 1998 Lahore 59
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woman married citizenship on the basis of her marriage to a Pakistani, while denying an alien man in the
same position on the grounds of public policy. However, the Federal Shariat Court has called for striking down
this provision as it is “discriminatory, negates gender equality and is in violation of Articles 2A and 25 of the
Constitution and also against international commitments of Pakistan, and most importantly is repugnant to
Holy Qur’an and Sunnah”** and recommended its amendment to allow foreign men to obtain citizenship on
account of their marriage to Pakistaniwomen.

The procedural requirements for a foreign woman to obtain citizenship on account of her marriage to a Pakistani
man includes furnishing the prescribed form™" accompanied by a marriage certificate, her husband’s certificate
of citizenship, and if her husband is no longer alive, an oath of allegiance and certificate of domicile. Upon receipt
of the necessary documents, the Federal Government will conduct the necessary inquiries and issue an order
eitherinfavororotherwise.

Naturalization: Laws & Procedures for Naturalizing Foreigners

The term naturalization usually denotes one of the ways to acquire citizenship or the “granting of citizenship to a
foreigner under statutory authority” generally subject to the requirements of residence in the host country for a
defined period and an undertaking that after naturalization, the host country will become permanent residence
for the applicant; that the applicant is of a good character and has not violated any of the immigration laws of the
host country; has sufficient knowledge of the local language, traditions and customs; and, lastly, an oath of
allegiance tothe adopted country.

Article 34 of the 1951 Convention Relating to the Status of Refugees points to the facilitation of assimilation and
naturalization of refugeesin all contracting states:

“The contracting states shall as far as possible facilitate the assimilation and
naturalization of refugees. They shall in particular make every effort to expedite
naturalization proceedings and to reduce as far as possible the charges and costs of
such proceedings.”

Pakistan, however, is not a signatory to the 1951 Convention, and in addition does not pursue a policy of
assimilation towards registered Afghan citizens living here; hence this provision is completely inapplicable to
Pakistan. However, Pakistan does have its own naturalization laws to deal with assimilation of foreigners in
general, namely the Naturalization Act 1926 and the Pakistan Naturalization Rules 1961, which are summarized
below.

B Naturalization Act 1926

The Naturalization Act 1926 [NA 1926] deals with all necessary requirements of naturalization which include an
oath of allegiance, limitations to grant of naturalization, and all relevant matters pertaining to the grant or
revocation of naturalization certificates to applicants. The important provisions are outlined below:

R/

«» Section 3: A certificate of naturalization is granted under this provision to a foreigner seeking to be
naturalized subject to certain conditions such as the period of time he or she must spend in Pakistan, his
character, knowledge of a local/official language, and a declaration of future permanent residence in the
country.

++ Section 4: This Section deals with the contents and form of application for a certificate, which must be in
writing stating his or her age, place of birth, residence, profession, qualifications, any previous applications
for naturalization [and whether they have been accepted or rejected, and whether he or she already holds
such a certificate. After the application has been made, the Federal Government is entitled to conduct any
necessary inquiries to satisfy itself of the accuracy of the facts reflected in the information provided by the
applicant.

++» Section 5: The grant of a certificate will be made when the Federal Government is satisfied with all the
information given; it is important to note that under s. 5, the grant or otherwise of a certificate of
naturalization lies in the absolute discretion of the Federal Government and there is no right of appeal
againstarefusalin this respect.
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«» Section 6: The person to whom the certificate has been granted must take an oath of allegiance to the
Constitution of Pakistan within 30 days of the grant unless the Federal Government grants an extension if it is
satisfied that the “failure to take and subscribe the oath within that time was due to sufficient cause”.

« Section 7: The grant and the oath of allegiance will operate together to naturalize a person [and any minor
children he or she has] into Pakistan and from thereon he or she will be deemed a citizen and will be entitled
toallrights and privileges of a person born here.

«» Section 8: Where the Federal Government finds that the certificate of naturalization was obtained through
fraud, misrepresentation or concealment of material circumstances or the person to whom it has been
granted has been disloyal or disaffected, it will be revoked by written order.

«» Section 9: Where a naturalization certificate is revoked under Section 8, the person holding it will cease to be
acitizenand be deprived of allaccompanying rights and privileges that he or she enjoyed while holdingit.

«» Section 10: A person may declare him or herself an ‘alien’ thereby renouncing Pakistani citizenship; such a
declaration will also deprive the person’s spouse and minor children, if any. The two situations outlined in s.
10 where a declaration of alienage are when a minor who has been naturalized renounces citizenship, and
where a woman, who was naturalized on account of her marriage, is either widowed or divorces her
husband.

B Pakistan Naturalization Rules 1952

Section 13 of the NA 1926 frames the Pakistan Naturalization Rules 1952 [PNR 1952] which prescribe the forms of
application [addressed to the Directorate General of Immigration and Passports through the Provincial
Government] and certificate of naturalization, declarations and the oath of allegiance as required by the
provisions of the NA 1926. The Director of Immigration and Passports issues certificates of naturalization under
Rule 5, which are delivered to the applicant through the relevant Federal/ provincial authority. A detailed
discussion on the procedural requirements for obtaining citizenship through naturalization is given in the
following section.

Correlation between Citizenship & Naturalization

Naturalization and citizenship are two correlated concepts; the latter is a wider concept which entails numerous
modes for acquisition, while the former is one of the ways to acquire citizenship. As already explained above,
both are governed by separate legislation: Section 9 of the PCA 1951 refers to the acquisition of citizenship
through naturalization while naturalization itself is governed by the NA 1926.

B Criteriafor Citizenship through Naturalization

The procedure for citizenship through naturalization is defined in the PCR 1952 which state that a person making
such an application must apply in the prescribed formin triplicate to the Federal Government, with the following
documents:

[(1 Anaffidavitswearingtothe accuracy ortruth of all the facts contained in the application;

[ii] A certificate of naturalization under the NA 1926 — where an exemption from the production of the
certificate is sought, a sworn statement specifying the reasons for which he seeks such an exemption must be
recorded;

[iii] A certificate confirming that the applicant has taken the oath of allegiance to the Constitution of Pakistan
within the prescribed periodin NA 1926.

After the submission of these documents, the Federal Government will conduct inquiries as it considers
necessary and grant a certificate of registration or reject the application™.

A person seeking citizenship on the basis of naturalization must obtain the naturalization certificate, unless
exempted by the Federal Government. The criteria for the grant of a certificate are set outin Section 3 of NA 1926,
which entails the following:

[il Theapplicant must not be a minor;

**Rule 13 of PNR 1952
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[ii] Heorsheshouldnotalready be a citizen of Pakistan “nor a subject of any state of which a citizen of Pakistan is
prevented under any law to become a subject by naturalization”;

[iii] He or she has lived in Pakistan for a period of 12 consecutive months preceding the date of application, and
has for seven years preceding this 12 month period, resided in Pakistan for an aggregate term of not less than
4years whichis a cumulative stay of 5 yearsin the country;

[iv] He orsheis of good character;

[v] Heorshehasadequate knowledge of alocal language which isamongst the main vernaculars of Pakistan [ for
example, Urdu orany of the regional languages];

[vi] That he or she intends Pakistan to be his or her permanent future abode or intends to enter in the service of
the Statein future.

The procedure for obtaining a naturalization certificate is set out in the Naturalization Rules 1961 in the following
rules:

+» Rule 3: An application should be submitted in the prescribed format addressed to the Directorate of
Immigration and Passports through the Provincial Governments.

+» Rule 5: The Director of Immigration and Passports will issue the certificate of naturalization, which will be
senttothe Provincial Government for delivery to the applicant.

+» Section 6 NA 1926 & Rule 11 PNR 1952: When the applicant is granted the certificate of naturalization, he or
she must take and subscribe an oath of allegiance in the words, “I, AB, of do hereby swear [or
affirm] that | will be faithful and bear true allegiance to the Constitution of Pakistan” within 30 days from the
date of grant of certificate. This period may, however, be extended by the Federal Government if sufficient
causeis shown.

The certificate may also include, upon request, the name([s] of any minor child of the applicant who is not a citizen
by birth [and was born before the issuance of the certificate] but is living with the applicant in Pakistan. The rights,
privileges and capacities of naturalization under NA 1926 granted to such a minor will be subject to the same as
specified in the parent’s certificate’. And when the minor reaches the age of majority, he or she must make a
declaration of alienage according to Section 10 NA 1926 and Rule 8 PNR 1961.

B Possibility of Citizenship & Naturalization for Registered Afghan Citizens living in Pakistan

Given the slow progress of the Pakistan government’s policy of repatriation and resettlement for Afghans in
general living here, and the fact that their willingness to go back to their parent country is waning with time; a
possible alternative could be to assimilate them into the Pakistani fabric despite the many political and social
arguments that exist to counteract their integration into the citizenry. Since they have been living here for over 3
decades, the government may well consider facilitating those registered Afghan citizens who fulfil the criteria of
the prescribed standards given by the laws. However, the recommendations below can only be applied in practice
if the government changes its current policy in relation to Afghans in general living in Pakistan and even then,
whether to grant citizenship or not falls completely within its domain, with no right to challenge whatsoever.

Integration of Afghans in general may be a viable option in the light of the backdrop of their continued presencein
Pakistan; over the past 10 years or so, repatriation has been exceedingly slow, with many reported instances of
forced return along with abuse and harassment by Pakistani authorities. Afghans in general living in Pakistan have
been deprived of all rights and privileges precisely because of their ‘temporary’ stay, but some have been living
here for decades, with no possibility of returning; thus itis necessary to consider the option of assimilating at least
the registered Afghan citizens in order to uplift them from their state of economic and social depravity. However,
formal integration would prove to be an administrative and logistical burden for the GoP, and in light of the
prevailing economic and political scenario, this may not be a viable option at all, and the policy of repatriation will
most likely be the preferred strategy in dealing with registered Afghan citizens living in Pakistan.

B Naturalization of Registered Afghan Citizens Living in Pakistan
Even though the courts have held that registered Afghan citizens living in Pakistan are temporary residents in the

*Section 5[2], NA1926
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country and that they shall be governed by domestic law and not the FA 1946™, a case may be made out for them

to be naturalized under the PCA 1951 and the NA 1926 in theory. The PCA 1951 is not only applicable to citizens
but also to persons who hope to be citizens, and its provisions outline the various procedures under which an
application for citizenship can be made. The same is the case with the NA 1926 which provides for naturalization
for non citizens or foreigners who live in Pakistan and continue todo soin future.

Thus a registered Afghan citizen living in Pakistan may apply for naturalization under the NA 1926 when he or she
has resided in Pakistan for 5 years: that is, 12 months immediately before filing an application for naturalization
and an aggregate of 4 years stay during a total of 7 years during the preceding 12 month period. Provided all the
above given criteria are met, the Federal Government, in its discretion, may issue a certificate of naturalization to
a registered Afghan citizen living here. Section 9 of NA 1926 may easily cater to Afghans in general who are not
eligible for citizenship by other modes such as birth or descent; it provides an exemption to a person who does not
have a certificate to be naturalized in the Federal Government’s discretion. Hence, where a registered Afghan
citizen who does not fulfil any of the requirements of naturalization under Section 3, can still be naturalized under
the exemptionin Section 9 by the Federal Government without a certificate of naturalization.

Therefore, it appears from the examination of PCA 1951, NA 1926, PCR 1952, and PNR 1952 that there is no bar
against registered Afghan citizen applying for a ‘Certificate of Naturalization’ and then submit a claim for Pakistani
citizenship. However, even if a person — more specifically a registered Afghan citizen living in Pakistan — fulfils all
the requirements for eligibility to be granted a ‘Certificate of Naturalization’, it is still in the absolute discretion of
the Federal Government to grant the Certificate or reject it, and there is no right of appeal against any refusal in
this regard.” Nevertheless, wherever a discretionary power is given to any state functionary under a specific law,
such discretion has to be exercised fairly, justly and in a non-discriminatory and reasonable manner.

B Citizenship for Registered Afghan Citizens living in Pakistan through Other Modes

It is a possibility that a registered Afghan citizen living in Pakistan may be eligible for citizenship under other
options apart from naturalization. Two in particular, birth and marriage are practically viable, while the possibility
of obtaining citizenship through a certificate of domicile and dual citizenship, although only theoretical, is also
discussed.

1. Birth and Descent: These two are the most inviolable modes of obtaining citizenship and recognized in
international law as a very strong right of a person when interpreting rights of citizens anywhere. In relation
toregistered Afghans who also hold citizenship of Pakistan the case is very straightforward; their children will
be citizens both by birth [whether born inside the country or not] and by descent [on account of their parents
citizenship]. Initially, this was only possible when a child’s father was a citizen, but in 2000, the PCA 1951 was
amended [Ordinance XlII of 2000, dated 18th July 2000] to replace the term ‘father’ with ‘parent’. Thus it is
possible that if either one’s mother of father is a Pakistani married to a registered Afghan citizen living in
Pakistan, their offspring will be citizen by birth and/or descent.

2. Marriage: Due to the fact that Afghans in general have been living in Pakistan for over 3 decades, it is highly
possible [and a cultural fact] that intermarriages between families on both sides of the border have been
taking place. For a registered Afghan woman who is married to a Pakistani man, the case is very
straightforward; she may claim citizenship by marriage under Section 10 of PCA 1951. However, the exact
opposite is not true; that is, a registered Afghan man married to a Pakistani woman is not eligible for
citizenship because of the many policy reasons cited by the Federal Government for such discrimination,
with the rationale being to deny immigration for all foreign men [especially Indian men] and discourage their
entry into Pakistan amongst them. However, this policy has been challenged by the Federal Shariat Court as
being discriminatory and repugnant to the injunctions of Islam since it undermines the equality of all citizens
in denying a woman to have her foreign husband assimilated into the citizenry. The matter is still pending in
the Supreme Court of Pakistan where the Federal Government through the Ministry of Interior has filed an
appeal against the judgment; until a final verdict is given, the policy of the government stands and foreign
men are therefore not eligible for citizenship through marriage to a Pakistani woman.

3. Certificate of Domicile: A domicile certificate is essentially a proof of residence and refers to all the rights and
privileges awarded under citizenship which may easily be obtained under Section 17 of PCA 1951 depending
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upon one year of residence preceding the application for it and evidence of permanent future residence in
Pakistan. The application must be accompanied by a sworn affidavit about the facts contained forthwith, and
made out to a District Coordination Officer in the prescribed form, who will adjudge the truth of all necessary
particulars and if all requirements have been fulfilled. A certificate of domicile, hence, is evidence of
permanent abode of a person at a particular place; thus it can be inferred that since Afghans in general have
been residents for over 3 decades in Pakistan, they can be eligible for such certificates. At present, there is no
bar against the grant of domicile certificates to at least registered Afghan citizens and therefore, in this
respect, it can be argued thatthey are in the same position as any Pakistani citizen.

4. Dual Citizenship: Section 14 of PCA 1951 prohibits Pakistani citizens to acquire the nationality of another
country, unless that person renounces the foreign citizenship and retains Pakistani nationality. In relation to
registered Afghan citizens [including those who legalise their stay by registering themselves in the requisite
manner] who want to continue living in Pakistan, it would be an interesting way of acquiring citizenship.
However, questions in relation to their Afghani citizenship must first be addressed: the first one is the current
status of their citizenship of Afghanistan given that many have been living in Pakistan for decades; and,
second, if they are desirous of legally renouncing their Afghani nationality, whether there are any provisions
or processes under Afghanistan laws to do so. But this is subject to a suitable arrangement between the
governments of the respective countries; a dual nationality scheme can be formulated to exempt Afghans
from the general rule —however, this is again dependent upon a change in the Pakistani government’s policy
of repatriation of Afghan citizens. However, there may be a significant number of Afghans in general living in
Pakistan who do not want to renounce their citizenship; given their prolonged and uncertain presence in
Pakistan, the GoP may allow a limited one time or once for all waiver to registered Afghan citizens to enable
them to become dual citizens, again incumbent upon a drastic change in policy. And until such a change, all
debates remain purely academic, and those registered Afghan citizens living in Pakistan cannot avail
citizenship underthe general provisionin Section 14, PCA 1951.

Paving the Way for Citizenship & Naturalization of Registered Afghan Citizens

As evidenced from the discussion in this chapter, there are some hurdles for registered Afghan citizens living in
Pakistan to acquire citizenship and/or be naturalized; despite the fact that the law does leave room for
interpretation in their favour, it is nonetheless difficult for them to gain citizenship through whatever means due
to lack of knowledge of the relevant laws, and in many cases, access to legal advice as to their rights. Thus it is
necessary to formulate practical solutions in order to provide registered Afghan citizens living in Pakistan with a
real possibility of acquiring citizenship if they choose to, some of which are provided below:

B Possibility for citizenship for registered Afghan women heading households

A suggestion for allowing permanent settlement of those registered Afghan women who have lost their
husbands or male companions has been put forward in the Afghan Management & Repatriation Strategy
[hereinafter referred to as AMRS]:

“Those single women who have lost their bread-earners and have no one to support
them should be allowed to settle in Pakistan”.

Clause IX, sub-clause [xi], AMRS

In other words, female-headed households should be allowed to remain in Pakistan due to practical
considerations, but whether such women will be able to access Pakistani citizenship by naturalization, and
whether their children will be able to access citizenship as well, is uncertain at this pointin time.

B ‘Preservation of Family Unity’: Tripartite Agreement 2010
The Tripartite Agreement of 2010 provides the possibility of Pakistani citizens acquiring Afghan citizenship as an
outcome of voluntary repatriation:

“In order to preserve the unity of the family, spouses and/or children of repatriating
Afghan citizens who are themselves not citizens of Afghanistan shall be allowed to
enter and remain in Afghanistan. The principle established herein shall also apply to
non-Afghan spouses as well as children of deceased Afghan citizens who may wish to
enter and remain in Afghanistan to preserve family links. Accordingly ... Afghanistan
shall regularize their entry and stay in Afghanistan in accordance with the provisions
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under its laws on the entry and stay of foreigners and will favorably consider their
naturalization.”

Article 16[2] on ‘Preservation of Family Unity’

This is a very relevant suggestion, given that over the 3 or so decades of Afghan presence in Pakistan, the
possibility of inter marriages is a very natural and real possibility for many families, and such a provision clearly
reflect the significance of the family unit in both countries; it would be a well received gesture of good will if the
GoP would reciprocate this for such families living in Pakistan.

Conclusion: Is the Possibility of Pakistani Citizenship for Registered Afghan
Citizens a Real One?

As discussed above, even though there are numerous possibilities for acquiring citizenship for foreigners in
general, some practical hurdles do exist for registered Afghan citizens living in Pakistan. Nevertheless, despite
difficulties, some of the pathways to citizenship can be available to registered Afghan citizens, which are:

«» ByDescent: Children of Pakistani national father or mother;

«» By Birth in Pakistan: but would require fresh petition to High Court, and would likely need to take into
consideration the Peshawar High Court decision;

«» ByMarriage: Registered Afghan women married to Pakistani men; and

+» Naturalization: Period of five years stay in Pakistan as required by law, but grant depends entirely on the
discretion of the Government.

However, given the prevalent situation where there is some confusion about the legal status of registered Afghan
citizens living in Pakistan, it is necessary for |/NGOs and advocacy groups to reduce the gap between theory and
practice in order to make the acquiring of citizenship for them a reality.

Roundtable Discussion 3 [See Annexure 3]

At the end of the presentation dealing with citizenship and naturalization, participants are invited to engage
in debate by questions posed relating to the possibility of citizenship for registered Afghan citizens living in
Pakistan and the success of I/NGOs in doing so. Participants are encouraged to provide their views on the
current state of affairs in relation to the ground realities regarding citizenship for them and to make
suggestions for reform and formulate relevant advocacy strategies for effective implementation.
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CHAPTER 6

Employment & Labour Laws: Relevance &
Applicability to Registered Afghans Citizens
Living in Pakistan

Introduction: Why study Employment & Labour Laws?

B Purpose & Content of Chapter:

This chapter focuses on the employment and labour policies and laws from the point of view of registered Afghan
citizens who work in Pakistan and to what extent they are protected under them. The purpose of studying the
employment and labour laws is to provide an analysis of economic rights of registered Afghans working in
Pakistan, andin light of the current policies of GoP and AMRS, to examine the ground realities faced by them.

The content of this chapteris divided into the following:
* Labour policies: Historical perspective & developmentin Pakistan
«» Significance of the 18th Amendmentinlabour laws

+» Constitutional Right versus Labour Laws: The Right to Freedom of Association & the Right of Enter a
Profession/Occupation of one’s own choice in the light of labour laws of Pakistan

«» ReferencetoILO Convention: Analyzing Pakistan’s commitment to international labour conventions
*%* AMRS perspective

< Employmentlaws

«» Application to Registered Afghans working in Pakistan

B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant laws
governing employment and labour of registered Afghan citizens living in Pakistan through analysis of the relevant
mechanisms provided in the law. The training sessions will be conducted by:

7

*» Lectures by experts on various aspects of the relevant law in order to enable an understanding about legal
aspects

7

*» Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.

Note: Keeping in mind that many participants do not have a background in law, the content in this manual as well
asinthetraining sessions is kept simple and basic.

History & Development of Employment & Labour Laws in Pakistan

Pakistan inherited many of its laws governing employment from pre-partition India, but through the introduction
of successive ‘Labour Policies’ — in 1955, 1959, 1969, 1972, 2002 and 2010 — the Federal Government has
attempted to address Pakistan’s particular socioeconomic conditions and state of industrial development, in view
of expanding the labour force and trade unions. To this end, additional labour relations and employment laws
have been enacted in the post-partition period to keep up with a changing economic environment.
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The purpose of ‘Labour Policies’ was to provide a road map to enact new laws and reform existing labour relations
and employment laws and accompanying administrative mechanisms. However, despite such efforts, it has been
observed that in practice, laws protecting workers’ interests — to which the Government committed itself in the
Labour Policies — often did not materialize, and as a result workers’ rights steadily eroded over the passage of
time. Therefore, in order to analyze the situation, it is important to look at the situation in the light of the 18th
Amendment which has brought about certain changes in relation to labour laws of Pakistan, which is provided in
the discussion below:

B Labourlawsand policies before 18th Amendment [Pre 2010]

‘Labour’ — which includes both labour relations & employment — used to be a ‘Concurrent Subject’ under the
Constitution, meaning that it fell within the legislative competence of both the Federal and Provincial
Governments. The relevant portions of the Concurrent list were:

“Welfare of labour, conditions of labour, provident funds, employers liability and
workmen’s compensation, health insurance including invalidity pensions, old age
pensions.”

Entry No. 26 of the Concurrent Legislative List
“Regulation of labour and safety in mines, factories and oil fields...”
Entry No. 30 of the Concurrent Legislative List

In order to ensure uniformity of labour relations and employment laws across the country the Federal
Government usually enacted legislation allowing for Provincial Governments to make rules and regulations there
under to meet the particular conditions or requirements of the provinces. In relation to the Federally and
Provincially administered areas, many Federal and Provincial ‘labour’ laws were adapted in Azad Jammu and
Kashmir [AJK] and Gilgit-Baltistan [G-b]"*® and also extended to the Provincially Administered Tribal Areas
[hereinafter referred to as PATA] of KP province, but none were extended to FATA or PATA of the Balochistan
province.

B Labourlawsand policies after 18th Amendment [Post 2010]
With the passage of the 18th Amendment, the Concurrent Legislative List stands altogether abolished from
Article 70[4] of the Constitution, and as a result, ‘labour’ is no longer a Federal subject. Even though the Federal

Legislative List is retained, it does not include ‘labour’ since it was a subject both the centre and provinces could
legislate on.

Instead, Article 142[c] granted Provincial Assemblies the exclusive power to make laws with respect to matters
not enumerated in the Federal Legislative List. Therefore, Federal Labour Ministry was dissolved, and provincial
Labour Departments took on what used to be federal responsibilities, which includes the subject of ‘labour’. And
consequently, all federal labour relations and employment laws were required to be converted into provincial

laws [by June 30, 2011]. This was relatively expedient through minor amendments in some statutes such as those
listed below:

% FactoriesAct 1934

% MinesAct 1923

+» West Pakistan Industrialand Commercial Employment [Standing Orders] Ordinance 1968
< West Pakistan Shops and Establishments Ordinance 1969

*»  Workmen’s Compensation Act, 1923

+» West Pakistan Minimum Wages for Unskilled Workers Ordinance 1969

«» Paymentof Wages Act 1936

*»  Employment of Children Act 1991

*® Adaption is possible in AJ&K & G-B because they each have their own legislative assemblies, whereas laws can only be

expressly extended with respect to FATA [by President] & PATA [by Governor], as per Article 247 of the Constitution
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«» Bonded Labour System [Abolition] Act 1992

However, there are certain laws whose basic administrative structure was of a federal nature and thus required
substantial overhaul, which include:

+* Industrial Relations Act 2008

+*  Workers’ Welfare Funds Ordinance 1971

«» Companies Profits [Workers’ Participation] Act 1968
+» Employees’ Old-Age Benefit Act 1976

At this point in time, it is uncertain if the ‘provincialisation’ of labour laws has been completed, and if the new
laws are consistent from one province to the next, or if the laws have been enhanced or diluted from their original
form. It also remains to be seen if each province will be able to overcome the inefficiencies of previous Labour
Courts which were faced with problems such as limited jurisdiction and power, staff shortages, poor equipment,
inadequate physical infrastructure, and delaysin judgments.

Employment & Labour Rights: Constitutional Safeguards, State &
International Laws

B Freedom of Association
Article 17[1] of the Constitution provides:

“Every citizen shall have the right to form associations or unions, subject to any
reasonable restrictions imposed by law in the interest of sovereignty or integrity of
Pakistan, public order or morality”.

This is essentially a right granted to citizens only, and encompasses the freedom to form any associations
including labour unions in any field, subject to certain restrictions that the State can place on an individual’s
freedom in any case. One example of such a restriction would be Section 3[2][e][vi] of FA 1946 grants the Federal
Government the power to make orders “prohibiting him from association with persons of a prescribed or
specified description”.

B LabourRelations Laws in Pakistan
After the 18th Amendment, all Federal laws governing labour relations have been converted into provincial
legislation, which include:

¢ Khyber Pakhtunkhwa Industrial Relations Act 2010
¢+ Balochistan Industrial Relations Act 2010

¢+ Punjab Industrial Relations Act 2010

+« SindhIndustrial Relations Act 2011

These laws deal —among other things — with the formation and functioning of labour unions and federations, and
the establishment of judicial forums i.e. the re-establishment of Labour Appellate Tribunals, which had been
abolished underthe Industrial Relations Ordinance 2002.

B International Labour Office [ILO] Conventions

The Constitutional limitation of the right to form associations or unions to citizens in Article 17[1] conflicts with
Pakistan’s international obligations under ILO Conventions and various international human rights treaties. Some
oftheseinclude:

*»* International Covenanton Civil & Political Rights [ICCPR]
% International Covenant on Economic, Social & Cultural Rights [ICESCR]
¢ International Convention onthe Elimination of all Forms of Racial Discrimination [ICERD]

The ‘Freedom of Association and Protection of the Right to Organize Convention 1948’ [ILO Convention No. 87]
was ratified by Pakistan on Feb. 14,1951, and therefore, the GoP is bound by this principle:
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“All ILO Conventions apply to migrant workers, who should not receive differential
treatment because they are not nationals of the countries in which they work.””’

ILO Conventions are an important source of socioeconomic rights which may be invoked by registered Afghan
citizens where they have been permitted to work in Pakistan, and certainly by those 150,000 skilled and unskilled
registered Afghan workers who will be granted work permits under the AMRS. Convention No. 87 guarantees the
right of workers and employers to establish and join organizations of their own choosing without previous
authorization.

Similarly, the ‘Right to Organise and Collective Bargaining Convention 1949’ [Convention No. 98] was ratified by
Pak on May 26, 1952, which protects workers and employers who exercise the right to organize, forbids
interference in the activities of workers’ and employers’ organizations, and promotes voluntary collective
bargaining.

The Committee of Experts on the Application of Conventions and Recommendations [CEACR] and the Committee
on Freedom of Association [CFA] have repeatedly affirmed the fundamental rights of workers, including migrants
and those in irregular status, to form and join trade unions and to be protected against any act of discrimination
onthe grounds of trade union activities.'

B Trade Unionsin Pakistan

On the national level, the All Pakistan Federation of Trade Unions has been active in promoting human rights of
migrant workers by establishing a separate section for the welfare of migrant workers in the 1990s™ and has held
seminars dealing with the promotion of welfare facilities for migrant workers and their families.”” However, the
formation and registration of trade unions under Pakistan Industrial Relations laws has been restricted to the
formal sector labour force.

Consequently, workers in the informal economy often form and register associations and organizations under the
Voluntary Sector Welfare Agencies [Registration and Control] Ordinance 1961, which are established on the
pattern of traditional community-based, voluntary organizations, such workers’ associations have come to play
an important role in the labour movement in Pakistan. From hawkers and vendors to workers in small scale
manufacturing and services sectors, the workers come together to pursue collective interests as workers: notable
in terms of activism and struggles are the workers’ organizations in brick kiln, power looms, glass bangles,
fisheries and transportation sectors. The most powerful struggle to emerge recently is of agricultural workers
under the umbrella of Anjuman Mazarain Punjab which is not registered under any Ordinance or Act. A 2011
study by UNHCR/SAFRON/CCAR confirms the presence of registered Afghan citizens and representation in such
voluntary workers’ associationsin Pakistan.

B Freedom of Profession or Occupation
Article 18 of the Constitution provides:

“Subject to such qualifications, if any, as may be prescribed by law, every citizen shall
have the right to enter upon any lawful profession or occupation . . . : Provided that
nothing in this Article shall prevent — [a] the regulation of any trade or profession by a
licensing system...”

Thus, Constitutional protection of the right to enter upon a lawful profession or occupation™ is limited to citizens
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International Labour Office, “International Labour Migration: A Rights Based Approach” [Geneva: 2011] at 120.
[hereinafter International Labour Office]

*¥International Labour Office, ‘International Labour Migration: A Rights Based Approach’ [Geneva: 2011] at 121-122.

Itis uncertainif this sectionis still active

Source: International Labour Office. Migrant Workers: ‘General Survey on the Reports on the Migration for Employment
Convention’ [Revised] [No. 97], and Recommendation [Revised] [No. 86], 1949, and the Migrant Workers [Supplementary
Provisions] Convention [No. 143], and Recommendation [No. 151], 1975, International Labour Conference, 87th Session
[Geneva: 1999] at 35.

' pakistan, like most developing countries, has 3 economies: [i] formal regulated economy i.e. registered businesses that pay
income taxes and other taxes and are entitled to government subsidies and grants [ii] informal, unregulated economy i.e.
unregistered business, usually home based but may be from separate commercial spaces that are owned by the business
operator or leased/rented w/o written contract; such unregistered businesses do not pay income taxes, but are subject to
other taxes such as utility taxes [gas, electricity, phones etc.], cell phone taxes, high way tolls [transportation business] etc.;
and [iii] black market —unlawful trade or profession.
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of Pakistan. However, many non-citizens are legally employed in Pakistan through the issuance of work visas by
the Directorate General of Immigration and Passports, Ministry of Interior, GoP.

Thus, Article 18 does not prohibit a non-citizen to work in Pakistan, provided he or she has valid authorization to
do so from concerned authorities’. Instead, it simply declares that any labour market entry restrictions with
respect to citizens must be prescribed by law.

B EmploymentRights under Contract Act 1872

Employment contracts in Pakistan are governed by the Contract Act, 1872 [hereinafter referred to as CA 1872],
which allows for adults of sound mind who are not disqualified from contracting by way of any law to which they
are subject to enter into contracts. Therefore, registered Afghan citizens living in Pakistan are not subject to
disqualification from forming employment contracts under any existing laws.*”

In order to seek relief under the CA 1872, agreements do not have to be written, and thisisimportantin reference
to those registered Afghan citizens who work in the informal economy. Thus, in the case of domestic workers,
farm workers, or skilled or unskilled casual labourers engaged by contractors, whose employment agreements
tend to be unwritten, these agreements can be enforced through civil courts on the basis of oral evidence or past
practice.

Children are excluded from seeking relief for breach of employment agreements under the CA 1872, as they are
unable to form legally valid contracts. Since a minor cannot bind himself in contract, Order 32 of the CPC 1898
provides that every suit by a minor shall be instituted in his name by the ‘next friend’ of the minor [usually an adult
guardian] and where the minoris the defendant the courtappoints a guardian for the purpose of the suit.

B Isthereadefinition of ‘worker’ in Pakistanilabour oremployment law?

In order to claim protection for registered Afghan citizens as employees or labourers, it is important to ascertain
their economic rights as foreigners working in Pakistan. Looking at some of the major pre-18th Amendment laws
reveals that they describe ‘employee,” ‘worker’ or ‘workman’ in their respective definition sections as ‘any
person’ and/or ‘body of persons’, which include the following:

¢ S.2[xxx], Industrial Relations Act 2008

-,

%

% S.2[h], Factories Act 1934

7
°

S.2[n], Workmen’s Compensation Act 1923

e

% S.2[a], Employers’ Liability Act 1938

%

» S.2[f], Companies Profit [Workers Participation] Act 1968

o

% S5.2[9], Minimum Wages Ordinance 1961

D3

» S.2[i], Industrial & Commercial Employment [Standing Orders] Ordinance 1968

R/

«» S.2[i], Minimum Wages for Unskilled Workers Ordinance 1969

D>

Meanwhile, in other relevant ‘employee’ or ‘worker’ is not defined explicitly, however, ‘person’ is used in the
applicable sections, suchisins. 1[4] of The Payment of Wages Act 1936, and s. 3[c] and [d] of The Mines Act 1923.
Itis important to note that all of these federal labour and employment laws have been converted into provincial
enactments due to the 18th Amendment, but it is likely that the term ‘person’ was retained in the definition of
‘employee’ or ‘worker’ during the process of amendmentinto provincial laws.

B Child LabourLaws
Article 11[3] of the Constitution stipulates that:

“No child below the age of fourteen years shall be engaged in any factory or mine or
any other hazardous employment”.

*? Board of Investment & Ministry of Interior, processed by Pak Missions abroad, see:

http://www.dgip.gov.pk/Files/Visa.html]; See also section 14D [3] of FA rgarding NARA’s power to issue work permits to
illegal entrants.
**See 1997 GoP circular
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The national list of hazardous occupations — expanded in December, 2005 — now comprises 34 occupations and
processes. The relevant federal legislation dealing with child labour before the 18th Amendment includes the
following:

+ Employment of Children Act 1991 [hereinafter referred toas ECA 1991]

*,

.0

% Employment of Children Rules 1995 [hereinafter referred to as ECR 1995]
% MinesAct 1923

*

% Factories Act 1934

*

However the ECA 1991 did not apply to the employment of children as domestic workers; in other words, the
conditions of their employment were left to the employer’s discretion and many children were [and still are]
employed in family-run establishments where they are exposed to hazardous substances and processes.

As a result of 18th Amendment, child labour laws have been devolved to the provinces, which now possess
exclusive legislative competence with respect to the subject. Thus, the aforementioned federal laws with respect
to child labour have been converted into provincial legislation; the post-18th Amendment provincial child labour
laws are likely very similar, with minor amendments.

Employment & Labour of Registered Afghan Citizens Living in Pakistan:
AMRS & Ground Realities

After examining the relevant laws, both international and domestic, in relation to employment and labour, as well
as the economic rights guaranteed by the Constitution, it is now important to analyze to what extent registered
Afghans are afforded with economic protection in the light of certain ground realities such as child labour, gender
issues and the policy guiding framework of the AMRS.

B Employment of Registered Afghan Citizens Living in Pakistan
InJuly, 1997, the GoP [States & Frontier Regions Division]issued a circular, where it laid down that:

“During the temporary stay for Afghan Refugee in Pakistan all laws applicable to the
local citizens shall apply to Afghan refugee... ”

Notification No. F.12 [8]-AR.1796

Therefore registered Afghan citizens are subject to Pakistani labour relations and employment laws. The 1997
circularwentontoadd that:

“All along their stay the Afghan refugees have never been confined to the camps. The
above is also necessitated by the fact that almost all the food and shelter assistance
previously provided by the international agencies, have been discontinued w.e.f
October, 1995. The Afghan refugees have, therefore, to earn their livelihood outside
the camps in Pakistan to support themselves as well as their families. The
movement/presence of Afghan Refugees outside the refugee camps in, therefore,
legitimate.”

In other words, Afghans ‘refugees’ —that s, registered Afghan citizens living in Pakistan — were legally authorized
toworkin Pakistan from 1997 onwards.

Another circular wasissued by the GoP on February 2, 2001, the GoP which declared:

“Henceforth, all those Afghan nationals, who do not possess ‘refugee cards’/ ‘refugee
permits’ issued by UNHCR/CAR or who have not been granted visas on their passports
shall be considered as illegal immigrants and will be handled as per The Foreigners’
Act [FA] and laws applicable to foreigners.”

Notification No. F.12 [8]-AR.1/96

The 2001 circular suggests that the arrest & deportation provisions of FA 1946 apply only to ‘illegal’ Afghan
migrants, not to ‘refugees’, however, contravention of orders issued unders. 3 of the FA 1946 likely still applies to
registered Afghans.
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Notably, the following are the only such ordersissued under Section 3 of the FA 1946:
«» 1997 and 2001 circulars

*» Foreigners Order 1951

204

«» Enemy Foreigners Order 1965
#» Foreigners [Parolees] Order 1965

No other orders have been issued under Section 3 of FA 1946 dealing with employment of registered Afghan
citizens living in Pakistan.

Nevertheless, the above mentioned orders are relevant in certain aspects, such as, Section 10 of FO 1951 places
restrictions on unauthorized employment in public undertakings e.g. supply of light, petroleum, power or water
etc.”” However, enforcement of the FO 1951 is through an appointed civil authority [appointed through
notification], and this has only taken place with respect to Karachiin 1952; although the Federal Government also

retains enforcement powers under the FO 1951.

Meanwhile, the FA 1946, for its part, does not expressly regulate the employment registered Afghan citizens
living in Pakistan. However, important to note is Section 13B which prohibits anyone from employing an illegal
entrant, clearly excluding registered Afghan citizens who have been issued PoR cards.”” Also, Section 3[2][e][vii]
of the FA 1946 grants power to the Federal Government to issue orders “prohibiting him [i.e. a foreigner] from
engaging in activities of a prescribed nature or specified description”.” And Section 14D of FA 1946 allows for the
Federal Government to establish a National Alien Registration Authority [hereinafter referred to as NARA], which
isauthorized toissue work permits toillegal immigrants.™

B Afghan Management & Repatriation Strategy [AMRS]

Until recently, registered Afghan citizens enjoyed relatively open access to the labour market in Pakistan, as
workers, with very few apparent restrictions on the types of activities or sectors in which they are involved, and it
can be safely assumed that “Afghans generally operated in the same sectors and types of activities as the host
population in general”.”® However, much of this labour and business activity happened in the informal,
unregulated, economy i.e. unregistered businesses primarily due to the fact that when entering formal labour
market registered Afghan citizens living in Pakistan do not have work permits and often Pakistani employers ask
them to produce a letter from CAR for verification of PoR card as well as a police clearance certificate, which
proved to be economicbarriers for them.

But recent limitations imposed on certain types of employment for registered Afghans derive from public policy
i.e.the AMRS, and itis at present uncertain if AMRS can be considered an order of the Federal Government under
Section 3 of FA 1946, although it has received Cabinet approval. The AMRS imposes restrictions on the ability of
registered Afghan citizens living here to enter into employment relationships with Pakistani employers in certain
fields. Clause IX, sub-clause [xviii] states:

“All businessmen and other Pakistani citizens to report Afghan employees working
with them to the Commissioner, Afghan Refugees and local police stations and such
employments must be discouraged”.

™ Foreigners’ Order has been applied on a very limited basis since practically speaking the terms ‘enemy foreigners’ and

‘foreign parolees’ do not apply to registered Afghans

*®See Chapter 5 on Foreigners’ Laws

**|bid

*|bid

** National Aliens Registration Authority [NARA], which was established through the addition of sec. 14D [‘registration of
illegal entrants’] to the FA in 2000, is charged with registration of all foreigners who immediately before the enactment of sec.
14D had no permission to stay in Pakistan, and issuance of Alien Registration Cards to them. Significantly, NARA also has the
power toissue work permits to those aliens seeking employment or running their own business. NARA is no longerinvolved in
registration of ‘illegal’ Afghans, although it did so for a short period prior to the registration exercise undertaken by NADRA and
the UNHCR, which resulted in the issuance of PoR cards.

*™CSSR, Pesh, 30
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This likely means that registered Afghan citizens living in Pakistan are to be discouraged from employment in any
form of commercial establishment, or as domestic, agricultural or casual [daily-wage] labourers with private
individual employers, among other sectors. However, the discouragement of employment in the aforementioned
sectors does not seem to extend to registered Afghan citizens working for Afghan employers.

In an effort to monitor the labour market participation of registered Afghan citizens living in Pakistan, Clause IX,
sub-clause [xv] of the AMRS provides that “all industrial establishments employing Afghan labour should report
them for registration.” By regulating the employment of registered Afghan citizens in industrial establishments,
instead of discouraging it altogether as in the case of those employed in other sectors or occupations, this clause
adds an element of confusion to the policy framework. The GoP’s rationale for governing distinct types of Afghan
workers differently—based on their place of employment —is not known at present.

Onthe other hand, Clause IX, sub-clause [ix] of the AMRS recognizes that:

“Afghan refugees had a stabilizing effect on labor market in Pakistan. This advantage
should be retained. The Government should consider granting renewable visas to one
hundred and fifty thousand skilled and unskilled Afghans. The figure comes to 0.093%
of the Pakistani population and 0.29% of the work force.”

The GoP intends to implement the work visa arrangement simultaneously while also encouraging the voluntary
repatriation of registered Afghan citizens living here, i.e., they will be allowed to apply for work visas from within
Pakistan.” SAFRON will assume the role of the Board of Investment for the purposes of processing work visa
applications along with the Ministry of Interior that will handle security clearance.™

These new restrictions should be viewed in the context of the ‘migration management’ orientation of the AMRS
since the overall aim of the policy is to repatriate the majority of registered and ‘illegal’ Afghans and
simultaneously implement a modern migration system through the issuance of renewable work visas to skilled
and unskilled Afghan workers. However, it seems that one of the suppressed aims is to deprive registered Afghans
presently employed in certain sectors of their means of subsistence in order to thereby encourage themtoreturn
to Afghanistan; although this may not be the intent expressed by the GoP. Nonetheless, this calls into question the
voluntariness of the repatriation drive and may indeed amount to defacto refoulement, against the terms of the
Voluntary Repatriation Agreement.

B GenderlIssuesin Employment: Registered Afghan Women Workers
Among registered Afghan citizens living in Pakistan, gender discrimination with respect to the right to enter into
paid work does not necessarily emanate from the public sphere of the State or market:

“.. The option of undertaking remunerative economic activities outside the family
context is severely conditioned by strong patriarchal norms governing women’s
mobility outside the home. While in the relatively affluent and urbane setting of
Hayatabad [Afghan] women were mobile, educated and employed, female
segregation and seclusion were the norms in the refugee camps and irregular
settlements. There were interesting ethnic differences, however, in the mobility and
work participation of women . . . ethnic Pashtun women were less mobile than their
non-Pashtun [e.g. Hazara/Tajick etc.] counterparts.”*

The employment of registered Afghan women, in general, is often confined to home-based work or unpaid work
infamily businesses.

B Child Afghan workers/labourers
Despite the Constitutional and statutory limitations on child labour in Pakistan, the reality for Afghan children is
somewhat different:

“Afghan refugee children, from 5 to 18 years of age, are the most poorly paid in
Pakistan. They mostly are scavengers, street vendors, automobile apprentices and

210

In2011, 1000 pilot work visas were issued in KP as a pilot issuance which was later stopped.

SAFRON does not have sufficient power within Cabinet, and implementation strategy of AMRS needs to be approved by
Ministry of Interior in Cabinet.

" Source: Collective for Social Sciences Research, Afghans in Peshawar, 33-34.
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waiters at road-side restaurants, where they toil from dusk to dawn . . . Afghan
refugee parents . . .knew that putting children to labor is an offence, yet they deem it
necessary for the family’s economic prosperity. Itis generally due to poverty, illiteracy
and absence of any exclusive program for the prevention of child labor that Afghan
refugee children continue to suffer.”*"

Also, it has been reported that: “Most rag-pickers, an overwhelming majority of whom are children, are Afghan
refugees.”*

Conclusion: Are Registered Afghan Workers & Labourers Protected in
Pakistan?

It is evident from the above discussion, that Pakistan’s Federal labour policies traditionally did not always
advance workers’ interests, whether they were citizens or otherwise. However, the 18th Amendment has
resulted in substantial changes, including dissolution of the federal Labour Ministry, and conversion of federal
laws into provincial ones, which can be a positive development towards improving the environment for workers
ingeneral.

It has also been found that the right to form associations or unions under Article 17 of the Constitution has not
been guaranteed to non-citizens, however, Pakistan’s international obligations require otherwise, but workers’
associations have cropped up in the informal sector over time. While non-citizens are not guaranteed the right to
enter into a lawful profession or occupation under Article 18, they are able to legally work in Pakistan. In relation
to registered Afghan citizens living here, the 1997 circular makes it clear that they have been subject to Pakistani
labour and employment laws, and were legally authorized to workin the country.

In relation to regulation of employment of foreigners legally authorized to work in Pakistan, the FA 1946 does not
expressly do so, but Section 3 grants powers to the Federal Government to issue orders prohibiting a foreigner
from engaging in prescribed activities, which can and does often include certain professions. But certain
hindrances for registered Afghan workers/labourers/employees already exist in practice: to enter formal labour
market in the absence of a work permit, they often need to provide their employers with a verification of PoR and
police clearance. The AMRS has instituted substantial changes in the availability of opportunities for registered
Afghan citizens to legally work in Pakistan, which contributes to further difficulties for them in obtaining work or
jobs.

Nevertheless, in general registered Afghan citizens living in Pakistan do have certain limited economic rights. For
example, under the CA 1872, registered Afghan citizens living here can form and/or enter into contract. And thus
they can arguably fall with the scope of many Pakistani laws dealing with labour and employment due to the use
ofthe term ‘person’ in their provisions. Otherissues related to registered Afghan citizens’ economicrightsinclude
gender discrimination with respect to registered Afghan women’s entry into the labour market, which often
arises from the private sphere of the home. Afghan children are also unlawfully part of the labour force due to
extreme poverty, illiteracy and economic deprivation despite constitutional, legal and ILO restrictions on child
labour.

Roundtable Discussion 4 [See Annexure 3]

At the end of the presentation dealing with employment and labour laws, participants are invited to engage
in debate by questions posed relating to the problems faced by registered Afghan citizens in
employment/labour disputes and the success of /NGOs in doing so. Participants are encouraged to provide
their views on the current state of affairs in relation to the ground realities regarding labour and
employment of registered Afghan citizens living in Pakistan and to make suggestions for reform and/or
formulate relevant advocacy strategies for effective implementation.
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Insan Foundation Trust. Footsteps: A Study on Afghan Refugee Children in Pakistan [Rawalpindi: 2006] at 45.
" Yusufzai, Rahimullah. “Refugees: An easy mix,” [Islamabad: The News, June 26, 2005].
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CHAPTER 7

Family Laws: Relevance & Applicability to
Registered Afghan Citizens Living in Pakistan

Introduction: Why study Family Laws?

B Purpose & Content of Chapter:

This chapter analyses the family laws of Pakistan and the relief they provide to registered Afghan citizens living in
Pakistan in family law issues such as inheritance, divorce, maintenance, custody, etc. Despite the presence of
informal mechanisms to resolve family disputes in Afghan communities, it is nonetheless important to provide a
legal overview of the laws and formal regulation of family issues by the State.

The content of this chapteris divided into the following parts:

s Findings CAMP perception survey in relation to family issues faced by registered Afghan citizens living in
Pakistan

«» Overview of Family laws & courts of Pakistan
+»» Specificlssues: Freedom of Choice in Marriage & Child Marriage
«» Recent Developments & attempts at Reform

B Methodologyin Training Sessions

The training sessions relating to this chapter will focus on developing an informed opinion of the relevant laws
governing family issues registered Afghan citizens face in Pakistan through analysis of the relevant mechanisms
providedinthe law. The training sessions will be conducted by:

*» Lectures by experts on various aspects of the relevant law in order to enable an understanding about legal
aspects

*» Generation of discussion with the help of visual aids, handouts, roundtable discussions and group exercises.
Note: Keeping in mind that many participants do not have a background in law, the content in this manual as well

asinthetraining sessions is kept simple and basic.

Identifying Family Law Issues: CAMP Perception Survey of Registered Afghan
Citizens Living in Pakistan

A perception survey was conducted by CAMP to analyse the legal status of registered Afghan citizens living in
Pakistan and to compile data on the legal issues faced by them during their stay here. Family disputes are amongst
the many issues thatarise, and the findings of the survey are reported below:

B CAMP perception survey data: Do Registered Afghan Citizens living in Pakistan have family disputes?

The perception survey conducted by CAMP asked respondents if they or their close family had experienced any
family law issues in past decade [e.g. divorce, maintenance, child custody, guardianship, inheritance]. The
resulting data found is as follows:

+ Respondents answering yes: 0.5% [7] of 1500 registered Afghan citizens living in Pakistan who were
interviewed.

«» Butitwasalsofoundthat:

ACCESSING JUSTICE FOR REGISTERED AFGHAN CITIZENS LIVING IN PAKISTAN I 91 I



80.2% of respondents were married,
14.1% never married,

4.3% were widows, and

® 1.4%were separated ordivorced.

B Surveyfindings

If respondents had only been asked about problems related to marital breakdown [i.e. divorce, maintenance,
child custody] then it would seem plausible that a very small fraction had given affirmative responses, but they
are also interviewed about guardianship and inheritance, issues that usually arise from the death, disappearance
orincapacitation of a family member.*®

In relation to children, it is possible that legal guardianship of children is not a well understood concept among
registered Afghans, and that children are instead supported by the wider family or kin group with limited reliance
on court-ordered guardianship. Similarly, inheritance [estates] disputes may be limited given the lack of property
ownership rights, and therefore limited ability to accumulate assets, of Afghans in Pakistan

There is also the possibility of under reporting on family law issues due to social stigmas attached to marital
breakdown, as well as limited privacy during interviews, especially where registered Afghan women were asked
questions about family issues. Another factor contributing to under reporting may be that respondents
recognized that affirming the existence of family disputes in their communities may give ‘outsiders’ — state
officials and NGOs —justification for intervening in their ‘private’ spheres, which they may prefer to regulate on
their own terms.

On the other hand, however, many I/NGOs providing legal aid to Afghans in general have reported dealing with
family law matters. For instance, where an Afghan woman or child is abandoned by her husbands or fathers, or
the male disappears, this puts the woman and child’s legal status in limbo since she cannot remarry — in the
absence of aformal divorce —or be secure in the guardianship of her children.

A registered Afghan mother in such a situation facing marital breakdown cannot be resettled formally until she
can prove legal custody of her children and/or show valid documentation of divorce. In such cases, I/NGOs assist
such women by seeking a divorce decree for the wife and/or a guardianship certificate for a mother. However, the
Ministry of Refugees & Repatriation [MoRR] in Balochistan confirmed that family law disputes such as divorce are
usually handled by the local mullah [religious leader] and/or within the kin group by the community elders.

Governing Family Legislation & Family Courts in Pakistan

B Family Laws of Pakistan: Personal Laws for Muslims & Non Muslims
In Pakistan, there is no universal family law code, and Muslims are regulated by a separate set of laws in general
from non-Muslims, which include:

+*  Muslim Family Laws Ordinance 1961 [hereinafter referred to as MFLO 1961]

% West Pakistan Rules underthe MFLO 1961

*» West Pakistan Muslim Personal Law [Shariat Application] Act 1962 [hereinafter referred to as SAA 1962]
++ Dissolution of Muslim Marriages Ordinance 1939 [hereinafter referred toas DMMO 1939]

%+ Child Marriages Restraint Act 1929 [hereinafter referred to as CMRA 1929]

¢ Guardianship & Wards Act 1890 [hereinafter GWA 1890]

In their practical application, personal laws for Muslims and non-Muslims in Pakistan are traditionally tied to
other laws, including the 1979 Hudood laws and the Qanoon-e-Shahadat 1984 [also known as the Law of
Evidence Act 1984 and hereinafter referredtoas EA 1984].

Onthe other hand, personal laws of religious minorities in Pakistan include: the

¢+ Christian Marriage Act 1872

|t seems possible that the majority of these separations and divorces happened more than 10 years ago
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«» Births, Deaths & Marriages Registration Act 1886

+«+ Divorce Act 1869

%+ ParsiMarriage & Divorce Act 1936

+»* HinduWidow’s Marriage Act 1856

+* Hindu Marriage [Disabilities Removal] Act 1946

% HinduLaw of Inheritance [Amendment] Act 1929

«» Hindu Married Woman'’s Rights to Separate Residence & Maintenance Act 1946
% AnandMarriage Act 1909

+» Buddhist Law of Marriages 1909

«* AryaMarriage Validation Act 1937

However, with respect to the personal laws of religious minorities, it has been reported that they are antiquated
since they were enacted in pre-independence period, and have never been reviewed since then and thus are a
source of human rights violations in modern times.”*

However, subsequent ‘Islamic’ legislation has changed the application of the personal laws of religious
minorities; for example, adultery is one of the main grounds for dissolution of a Christian marriage under the
1979 Hudood laws, punishable by imprisonment for 25 years. Christians, therefore, in the circumstances of
dissolution of marriage, cannot invoke their own personal law due to the common ‘Islamic’ laws whichillustrates
another legal lacuna. In other words, Christians are subject to the penal provisions of ‘Islamic’ Hudood laws,
rather than their own Personal Laws, which do not penalize adultery. The matter was further complicated when
the qualifications for a court testimony reduced the value of a non-Muslim witness the 1979 Hudood laws and the
EA1984.

B Family Courts: Jurisdiction & Procedures

Family Courts in Pakistan are constituted under the West Pakistan Family Courts Act 1964 [hereinafter referred to
as FCA 1964], and the West Pakistan Family Court Rules 1965 there under regulate the procedural mechanisms of
these courts.

Section 5 of the FCA 1964 outlines jurisdiction to the Family Courts to decide many types of family disputes.
Under section 14 states an appeal of a decision or decree issued by a judicial officer subordinate to the District
Courtliestothe District Court, and otherwise to the High Court.

Concerning the question of whether registered Afghan citizens living in Pakistan can approach family courts, in a
case involving talaq [Islamic divorce], it was ruled that foreign citizens can invoke the plenary jurisdiction of civil
courts under Section 20 of the CPC to decide any suit as long as they are residing within its local limits at the
commencement of suit; thus, foreign citizens can seek redress for their grievances by approaching High Courts as
per Article 199 of the Constitution.””’” Thereafter, in another decision, it was held that the FCA 1964 is applicable
to non-citizens living in Pakistan as well,”® and as a result registered Afghans can seek relief in the family courts.

Section 5 of the FCA 1964, which deals with jurisdiction, provides that Family Courts can decide the following
types of cases:

+» Dissolution of marriage
% Dower
% Maintenance

+» Restitution of conjugal rights
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National Commission for Justice & Peace, ‘Discrimination Lingers On: A Report on the Compliance of CEDAW in Pakistan
[Lahore, 2007] at55

71995 MLD 34

791996 CLC 1406
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¢ Custody of children
«» Visitation rights of parentstothem

¢ Guardianship

% Jactitation of marriage™

% Dowry
< Personal property of the wife

% Anumber of offences specified under the CrPC where one of the spouses is a victim of an offence committed
by the other, etc.

Under the FCA 1964, judges are obligated to attempt reconciliation at the pre-trial stage [Section 10], and after
the close of evidence [Section12], therefore opportunity for referral to Musalihat Anjuman bodies which conduct
alternative dispute resolution.

B Muslim Personal Laws: MFLO 1961 & SAA 1962
This section outlines the provisions of the MLFO 1961 and SAA 1962 and compares them as follows:

< MFLO1961: The MFLO is only applicable to Muslim citizens of Pakistan, wherever they may be, as per Section
1[2]. It defines and regulates many of the matters mentioned above such as dissolution of marriage,
maintenance, custody and guardianship of children, and so on.

< SAA 1962: This Act does not make a distinction between Muslim and Muslim non-citizens, but in Section 2,
statesthat:

“notwithstanding any custom or usage, in all questions ... regarding succession
[whether testate or intestate], special property of females, betrothal, marriage,
divorce, dower, adoption, guardianship, minority, legitimacy or bastardy, family
relations, wills, legacies, gifts ... the rule of decision ... shall be Muslim Personal Law
[Shariat] in cases where the parties are Muslim.”

+» Conflict between MFLO & Shariat: It has been that where there is a conflict between the MFLO and general
Muslim Personal Law, the latter will be presumed to apply to Muslim non-citizens:

“it is not necessary that all Muslims residing in Pak irrespective of their nationality,
should by governed by this [MFLO], on the contrary the presumption would be that
they would be governed by the ordinary Muslim law of inheritance, as that is the law of
the land in Pak in so far as the general body of Muslims is concerned. In case of non-
citizen Muslims residing in Pak the general law governing succession, i.e. the Muslim
Personal Law would apply.”*

In practice, however, both Family Courts and High Courts have decided family law disputes involving Muslim non-
citizens by way of reference to the MFLO, so long as the Ordinance does not depart from the generally accepted
principles of Shariat.

Human Rights Issues in Family Law: Forced & Child Marriages in Pakistan

Many human rights I/NGOs have raised concerns over the status of women in family law issues such as
inheritance and in relation to their freedom to marry by choice. Two issues, the freedom of choice in marriage,
and child marriages are discussed below in the light of human rights concerns, the MFLO and Shariat, concluding
with suggestions for reform.
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In English law, jactitation is the maliciously boasting or giving out by one party that he or she is married to the other. Insuch a
case, in order to prevent the common reputation of their marriage that might ensue, the procedure is by suit of jactitation of
marriage, in which the petitioner alleges that the respondent boasts that he or she is married to the petitioner, and prays a
declaration of nullity and a decree putting the respondent to perpetual silence thereafter. To the suit there are three defences:
[i] denial of the boasting; [ii] the truth of the representations; [iii] allegation [by way of estoppel] that the petitioner
acquiescedinthe boasting of the respondent.

*PLD 1968 Lahore 520
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B Freedom of Choicein Marriage & Forced Marriages
While the magnitude of forced marriages in Afghan communities in Pakistan is unknown, the secondary
literature reveals:

“in Pakistan, girls from the Afghan refugee community were reported getting married
as early as 12 years of age. This includes Valwer marriages, a type of forced marriage
where a young girl is given in marriage as a payback system, either for a debt or other
commitment.”*

Comparative statistics on prevalence of forced marriage in Pakistan were unavailable, however, the Human
Rights Commission of Pakistan observedinits 2010 report that:

“[Pakistani] girls and women continued to be forced into marriage against their will,
killed or intimidated for asserting their right to choose their spouse or generally to
make decisions about their own life. The practice of giving away women and even
baby girls in marriage to settle men’s disputes also continued.””*

During the CAMP perception survey, registered Afghan citizens were asked “Do you have the right to freely
choose who you will marry? The results were as follows:

& ‘Yes'-61.6%
% ‘No’-23.2%
* ‘Don’tknow’-11.4%
% ‘Noresponse’—3.8%

A stark difference was noted in the responses of males versus females, with 92.3% of males stating ‘Yes’
compared to only 30.9% of females, and only 1.5% of males did not know compared to 21.3% of females. On the
other hand, only 0.9% [13] of respondents stated that they or their close family members experienced forced
marriage in the past decade in Pakistan.”” Here again, cultural and social factors are seen coming into play
because of the contrasting responses.

The standard marriage contract [nikanamah] — formulated as part of the MFLO — recognizes women and girls’
vulnerability to forced marriage by making the bride’s signature a requirement while permitting a representative
tosign forthe groom. However, there are other significant gapsin the MFLO which cause problems which are:

®,

+» Forced marriage is mentioned left undefined [cause]

7

« Doesnotspecify the requirements of a valid marriage [preventative measure]

7

+» Does not specify the effects of an invalid or void marriage [consequence]

In fact, none of the Pakistani legislation relating to personal laws or Shariat specifies that forced marriages, once
registered, are invalid or otherwise. This overall weak approach of the law is also reflected in the courts’ decisions.
While Section 23 of the FCA 1964 stipulates that the validity of a marriage registered under the MFLO cannot be
challenged, the SCP has ruled that if a woman complains of fraud, deception, coercion, lack of consent, etc., then
even a ‘valid’ registered marriage can be challenged™. It has also been held that marriage without consent is
void™; more controversially it has been alleged that courts have permitted a woman to apply for dissolution
under the DMMA 1939 in cases of forced marriage. But in general, the courts have accepted that Muslim adult
females are permitted to marry without the consent of their ‘wali’ [or male guardian].””

Recently, the Peshawar High Court held that the practice of swara, i.e. the giving of a female in marriage as part of

* Da Costa, Rosa, ‘The Administration of Justice in Refugee Camps: A Study of Practice”, Legal & Policy Protection Series

[Geneva: UNHCR, March 2006]

*’HRCP,2011,at211

2 The figures were roughly equal to the aggregate average for camp-dwellers and those who resided outside camps
PLD 1984 SC 95 Shariat Bench

PLD 1999 Lahore 494

1999 P.Cr.L.J. 638; PLD 1981 FSC 308
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asettlementin a feud, was illegal, and the resulting contracted marriage should be considered invalid. Following
this, giving of a female in marriage or otherwise in ‘badal-i-sulh’ [in exchange for settlement of a dispute] was
made punishable under s. 310A of the PPC 1860 through the Criminal Law Amendment Act 2004. However, the
giving of an adult female in marriage without her consent outside the context of a dispute settlement as not been
criminalized yet.

B Freedom of Choice in Marriage & Forced Marriages

CMRA 1929 established the minimum age for marriage as 18 years for boys and 16 years for girls, or when a girl
reaches puberty. Women'’s rights advocates, however, have countered that since most girls reach puberty prior to
reaching 16 years of age, in practice the law legitimizes marriages of minor girls. This is backed by the fact that the
resultant marriage does not become invalid on account of the tender age of the minor, as held in a decision of a
court.”

Even though the CMRA 1929 makes the adult husband contracting the marriage and the persons who have
solemnized the marriage [such as the ‘gazi’ or ‘mullah’] criminally liable™, the rather lenient penalty defeats the
purpose: for the adult male contracting the marriage, the person solemnizing it, and the father or guardian who
condoned or negligently failed to prevent it, the punishment is imprisonment of up to one month, or a fine up to
Rs. 1000. And another fact to note is that the penalty is directed at the males, not at any female involved; the

mother of the minor girl or her guardian cannot be imprisoned or fined.

B Recent DevelopmentsinLaw: Legislators Come Alivein 2011

On November 15, 2011 the National Assembly unanimously passed the Prevention of Anti-Women Practices
[Criminal Law Amendment] Bill which will punish those who force females into marriages, or deny them
inheritance. The Bill aims to substitute Section 310A of the PPC [the 2004 amendment that made giving a female
or otherwise as badl-i-sulh punishable] and provides clear definitions of the terms such as ‘forced marriage’, and
enunciates the penalties for discriminatory cultural practices against women such as depriving them of a share in
inheritance. Some of the definitions and the penaltiesin the Bill are provided below:

7

+» Forced marriage of women:

“Whosoever coerces or in any whatsoever compels a woman to enter to marriage shall
be punished with imprisonment of either description for a term, which may extend to
ten years or for a term which shall not be less than three years and shall also be liable
to fine of five hundred thousand rupees.”

+» Forced marriage of females as customary practice:

“Whoever gives a female in marriage or otherwise compels her to enter into marriage,
as badal-e-sulh, Wani or Sawara or any other custom or practice under name, in
consideration of settling a civil dispute or a criminal liability, shall be punished with
imprisonment of wither description for a term which may extend to seven years but
shall not be less than three years and shall be liable to fine of five hundred thousand
rupees.”

« Deprivingwomen of inheritance:

“Whosoever by deceitful or illegal means deprives any woman from inheriting any
moveable or immovable property at the time of opening of succession shall be
punished with imprisonment for either description for a term which may extend to ten
years but not less than five years or with a fine of one million rupees or both.”

% Marriage tothe Holy Quran™:

“Whosoever compels or arranges or facilitate the marriage of woman with the Holy
Quran shall be punished with imprisonment of with description which may extend to
seven years which shall not be less than three years and shall be liable to fine of five
hundredthousand rupees.”

227

PLD 1962 Karachi442
*#pPLD1970SC323
* Forcinga woman to marry the Quran is an act aimed at preventing women from leaving the home or receiving inheritance.
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However, human rights advocates have raised concerns in relation to how the legislation will be enforced due to
the prevailing cultural norms and social attitude towards women in Pakistan, particularly in rural areas. For the
moment, however, the Bill still has to pass through the Upper House of Parliament, where it may be subject to
dilution oramendment, before it becomes an enforceable law, and until then, the current legislation will prevail.

Conclusion: Can Registered Afghan Citizens Living in Pakistan seek relief for
Family Law Issues?

Although registered Afghan citizens living in Pakistan reported low incidence of family disputesin CAMP’s survey,
the legal aid work of I/NGOs suggests otherwise; many cases have been reported through these platforms which
points towards the reluctance of interviewed persons to disclose their family problems.

However, it is an established fact that registered Afghan citizens generally do have access to the Family Courts
which resolve all disputes on the basis of MFLO and Shariat [as long as there is no conflict between the two]. In
relation to family law cases of registered Afghan citizens living in Pakistan, and the subsequent issues faced by
them, thereis a need for further enunciation of principles

Freedom of choice in marriage has been recognized by Pakistani courts, and increasingly by legislators as well in
light of the recent Bill relating to discriminatory practices against women which penalizes forced marriages in
generaland in specific cases as well.

Group Activity 2 [See Annexure 2]

At the end of the presentation relating to family laws, participants will be divided into 4 groups and given a
handout to read and analyse the case study provided in light of any family disputes or issues that have been
brought to their notice. In order to develop a comprehensive understanding, participants are required to
answer all the questions at the end of each handout, relating each to its practical context and implications
for registered Afghan citizens living in Pakistan.
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Constitutional Provisions

Constitutional Provisions Applying to Citizens & ‘Persons’

The following are all the provisions found in the Constitution of the Islamic Republic of Pakistan 1973, Part 1
‘Introductory’ and Part 2, ‘Chapter 1: Fundamental Rights’ which will be the subject of discussion throughout the
training session. This handout will be a useful source for participants to cross reference during the discussions;
the relevant provisions are on the left side of the table, while their applications to citizens or ‘persons’ is shown in
the nexttwo columns. For example, if a provision applies to citizens, a ‘Yes’ can be seen in the Citizens column, and
the same can be seen in the column on Persons if applicable. Although the table below includes all provisions
foundin Parts 1 and 2, the articles that will be the subject of discussion during the session are in bold, and will be
debated in detail.

PART 1: INTRODUCTORY CITIZENS PERSONS™
Article 1: The Republic and its territories YES YES

Article 2A: The Objectives Resolution to form part of substantive provisions YES

Article 4: Right of individuals to be dealt with in accordance with law, etc

Article 6: High treason YES YES

PART 2: FUNDAMENTAL RIGHTS & PRINCIPLES OF POLICY CITIZENS PERSONS

CHAPTER 1 — FUNDAMENTAL RIGHTS _—

Article 9: Security of person

Article 10A: Right to fair trial

Article 12: Protection against retrospective punishment

Article 14: Inviolability of dignity of man, etc

Article 16: Freedom of assembly YES NO

*The term ‘persons’ will be used to denote all citizens and non citizens, and therefore is deemed to be an all encompassing

term for all those who are not Pakistanis, which includes registered Afghan citizens living in Pakistan
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PART 2: FUNDAMENTAL RIGHTS & PRINCIPLES OF POLICY CITIZENS PERSONS

Article 17: Freedom of association YES “
Article 19: Freedom of speech, etc “

Article 20: Freedom to profess religion and to manage religious institutions YES “

Article 22: Safeguards as to educational institutions in respect of religion, etq  YES

Article 24: Protection of property rights

Article 25A: Right to education

Article 27: Safeguard against discrimination in services
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Part 1 & Part 2: Constitution of Islamic Republic of Pakistan 1973

Articles 4 & 5 are found under Part 1, Introductory section of the Constitution; whereas Articles 5(2), 9, 10, 10A,
11, 12,13, 14, 21, 22, 24 & 25A form part of the Fundamental Rights guaranteed under Part Il, Chapter 1, of the
Constitution. The section below reproduces all the articlesin Parts 1 and 2 of the Constitution:

Part 1: Introductory

Article 1: The Republic and its territories — (1) Pakistan shall be a Federal Republic to be known as the Islamic
Republic of Pakistan, hereinafter referred to as Pakistan.
[(2) Theterritories of Pakistan shall comprise—]*"'

(a) the Provinces of [Balochistan]’*, the [Khyber Pakhtunkhwa]’®, the Punjab and [Sindh]**;

(b) thelslamabad Capital Territory, hereinafter referred to as the Federal Capital;

(c) the Federally Administered Tribal Areas; and

(d) such Statesand territories as are or may be included in Pakistan, whether by accession or otherwise.
[(3)] Omitted.”
[(3)”*° [Majlis-e-Shoora (Parliament)]””’ may by law admit into the Federation new States or areas on such
terms and conditions as it thinks fit.]

e Article 2:Islam to be State religion - “Islam shall be the State religion of Pakistan.”

e Article 2A: The Objective Resolution to form part of substantive provisions™ — “The principles and
provisions set out in the Objectives Resolution reproduced in the Annex are hereby made substantive part of
the Constitution and shall have effect accordingly.”

e Article 3: Elimination of exploitation — “The State shall ensure the elimination of all forms of exploitation and
the gradual fulfillment of the fundamental principle, from each according to his ability to each according to
hiswork.”

e Article 4: Right of individuals to be dealt with in accordance with law, etc. — (1) “To enjoy the protection of
law and to be treated in accordance with law is the inalienable right of every citizen, wherever he may be, and
of every other person for the time being within Pakistan.

(2) In particular:

(a) noactiondetrimental tothe life, liberty, body, reputation or property of any person shall be taken except
inaccordance with law;

(b) nopersonshallbe prevented from or be hindered in doing that which is not prohibited by law; and

(c) nopersonshallbe compelledtodo thatwhichthe law does not require himto do.”

231

Section 2 of the Constitution (First Amendment) Act, 1974 (33 of 1974) substituted the said words in clause (2) of Art. 1,
(w.e.f. May 4, 1974), in place of the words and colon “The Constitution shall apply to the following territories of Pakistan :“ and
omitted clause (3) of Art. 1. The deleted clause (3), adoptedin 1973, read:

(3) The Constitution shall be appropriately amended so as to enable the people of the Province of East Pakistan, as and when
foreign aggressionin that Province and its effects are eliminated, to be represented in the affairs of the Federation.

Section 2 of the Constitution (First Amendment) Act, 1974 (33 of 1974), also renumbered clause (4) as clause (3) of Art. 1,
(w.e.f. May 4,1974)

2 Section 3 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), substituted the said words, in place of the
words, “Baluchistan”, “North West Frontier” and “Sind”, in paragraph (a) of clause (1) of Art. 1, (w.e.f. April 19, 2010).

*Ibid

" bid

 Section 3 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), substituted the said words, in place of the
words, “Baluchistan”, “North West Frontier” and “Sind”, in paragraph (a) of clause (1) of Art. 1, (w.e.f. April 19, 2010)

**See Footnote 2

Item 1 of the Schedule to the Revival of the Constitution of 1973 Order, 1985, Presidents Order No. 14 of 1985 (hereinafter
referred to as P.O. No. 14 of 1985), substituted the words and brackets “Majlis-e-Shoora (Parliament)”, in place of the word
“Parliament” in clause 3 of Art. 1 and wherever it appears in the succeeding provisions of the Constitution, (w.e.f. March 2,
1985)

**Item 2 of the Schedule to P.O. No. 14 of 1985 inserted Art. 2A. (w.e.f. March 2, 1985)

237
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e Article 5: Loyalty to State and obedience to Constitution and law — (2) “Obedience to the Constitution and
law is the [inviolable]** obligation of every citizen wherever he may be and of every other person for the time
being within Pakistan.”

e Article 6: High Treason™ — “Any person who abrogates or subverts or suspends or holds in abeyance, or

attempts or conspires to abrogate or subvert or suspend or hold in abeyance, the Constitution by use of force
or show of force or by any other unconstitutional means shall be guilty of high treason.

(2) Any person aiding or abetting [or collaborating]’* the acts mentioned in clause (1) shall likewise be guilty
of high treason.

[(2A) An act of high treason mentioned in clause (1) or clause (2) shall not be validated by any courtincluding
the Supreme Court and a High Court.] **

(3) [Majlis-e-Shoora (Parliament)]*”
treason.

shall by law provide for the punishment of persons found guilty of high

Part 2: Fundamental Rights and Principles of Policy

e Article 7: Definition of the State — “In this Part, unless the context otherwise requires, “the State” means the
Federal Government, [Majlis-e-Shoora (Parliament)]*”, a Provincial Government, a Provincial Assembly,

andsuch local or other authorities in Pakistan as are by law empowered toimpose any tax or cess.”
Chapter 1: Fundamental Rights

e Article 8: Laws inconsistent with or in derogation of Fundamental Rights to be void — “(1) Any law, or any
custom or usage having the force of law, in so far as it is inconsistent with the rights conferred by this Chapter,
shall, to the extent of such inconsistency, be void.

(2) The State shall not make any law which takes away or abridges the rights so conferred and any law made in
contravention of this clause shall, to the extent of such contravention, be void.
(3) The provisions of this Article shall not apply to—

(a) Any law relating to members of the Armed Forces, or of the Police or of such other forces as are
charged with the maintenance of public order, for the purpose of ensuring the proper discharge of
their duties or the maintenance of disciplineamong them; or

(b) anyofthe-—

(i) laws specified in the First Schedule as in force immediately before the commencing day or as
amended by any of the laws specified in that Schedule;
(i) otherlaws specifiedin, Part 1 of the First Schedule;’*
and no such law nor any provision thereof shall be void on the ground that such law or provision is

239

Item 3 of the Schedule to P.O. No. 14 of 1985 substituted the said word, in place of the word “basic” in clause (2) of Art. 5,
(w.e.f.March 2,1985)

*?Section 4(i) of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), substituted the said clause, in its present
form, (w.e.f. April 19, 2010), in place of the clause (1) of Art. 6, as adopted in 1973, thatread :

(1) Any person who abrogates or attempts or conspires to abrogate, subverts or attempts or conspires to subvert the
Constitution by use of force or show of force or by other unconstitutional means shall be guilty of high treason.

™ Section 4(ii) of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), inserted the said word after the word
“abetting” in clause (2) of Art. 6, (w.e.f. April 19,2010)

2 Section 4(iii) of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), inserted a new clause (2A), in its present
form, after clause (2) of Art. 6, (w.e.f. April 19,2010).

** Item 1 of the Schedule to the Revival of the Constitution of 1973 Order, 1985, Presidents Order No. 14 of 1985 (hereinafter
referred to as P.O. No. 14 of 1985), substituted the words and brackets “Majlis-e-Shoora (Parliament)”, in place of the word
“Parliament” in clause 3 of Art. 1 and wherever it appears in the succeeding provisions of the Constitution, (w.e.f. March 2,
1985)

*'|bid

¥ Section 2 of the Constitution (Fourth Amendment) Act, 1975 (71 of 1975), substituted paragraph (b) of clause 3 of Art. 8, in
its present form, (w.e.f. November 21.1975), in place of the paragraph as adopted in 1973, thatread:

“(b) any of the laws specified in the first schedule as in force immediately before the commencing day a*[or as amended by
any of the laws specified in that schedule; ]

a* Section 3 of the Constitution (First Amendment) Act, 1974, added the said words to paragraph (b) of clause 3 of Art. 8,
(w.e.f. May 4, 1974).
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inconsistent with, or repugnantto, any provision of this Chapter.

(4) Notwithstanding anything contained in paragraph (b) of clause (3), within a period of two years from the
commencing day, the appropriate Legislature shall bring the laws specified in [Part Il of the First Schedule]**
into conformity with the rights conferred by this Chapter:

Provided that the appropriate Legislature may by resolution extend the said period of two years by a period
not exceeding six months.

Explanation — If in respect of any law [Majlis-e-Shoora (Parliament)]*” is the appropriate Legislature, such
resolution shall be a resolution of the National Assembly.

(5) The rights conferred by this Chapter shall not be suspended except as expressly provided by the
Constitution.

e Article9: Security of person—“No person shall be deprived of life or liberty save in accordance with law.”

e Article 10: Safeguards as to arrest and detention — (1) “No person who is arrested shall be detained in
custody without being informed, as soon as may be, of the grounds for such arrest, nor shall he be denied the
right to consultand be defended by alegal practitioner of his choice.

(2) Every person who is arrested and detained in custody shall be produced before a magistrate within a
period of twenty-four hours of such arrest, excluding the time necessary for the journey from the place of
arrest to the court of the nearest magistrate, and no such person shall be detained in custody beyond the said
period without the authority of a magistrate.
(3) Nothing in clauses (1) and (2) shall apply to any person who is arrested or detained under any law
providing for preventive detention.
(4) No law providing for preventive detention shall be made except to deal with persons acting in a manner
prejudicial to the integrity, security or defence of Pakistan or any part thereof, or external affairs of Pakistan,
or public order, or the maintenance of supplies or services, and no such law shall authorise the detention of a
person for a period exceeding [three months]** unless the appropriate Review Board has, after affording him
an opportunity of being heard in person, reviewed his case and reported, before the expiration of the said
period, thatthereis, in its opinion, sufficient cause for such detention, and, if the detention is continued after
the said period of [three months],*** unless the appropriate Review Board has reviewed his case and
reported, before the expiration of each period of three months, that there is, in its opinion, sufficient cause
for such detention.
Explanation|—Inthis Article, “the appropriate Review Board” means,
(i) in the case of a person detained under a Federal Law, a Board appointed by the Chief Justice of
Pakistan and consisting of a Chairman and two other persons, each of whom is or has been a Judge of the
Supreme Court or a High Court: and
(i) in the case of a person detained under a Provincial Law, a Board appointed by the Chief Justice of the
High Court concerned and consisting of a Chairman and two other persons, each of whom is or has been
aJudge of aHigh Court.
Explanation Il - The opinion of a Review Board shall be expressed in terms of the views of the majority of its
members.
(5) When any person is detained in pursuance of an order made under any law providing for preventive
detention, the authority making the order shall, [within fifteen days]*®® from such detention, communicate
to such person the grounds on which the order has been made, and shall afford him the earliest opportunity
of making a representation against the order: Provided that the authority making any such order may refuse
todisclose facts which such authority considers it to be against the publicinterest to disclose.

246

Section 2(b) of the Constitution (Fourth Amendment) Act, 1975 (71 of 1975), substituted the said words in place of the
words “the First Schedule, not being a law which relates to, or is connected with economic reforms” in clause 4 of Art. 8, (w.e.f
November21,1975).

*7 Item 1 of the Schedule to the Revival of the Constitution of 1973 Order, 1985, Presidents Order No. 14 of 1985 (hereinafter
referred to as P.O. No. 14 of 1985), substituted the words and brackets “Majlis-e-Shoora (Parliament)”, in place of the word
“Parliament” in clause 3 of Art. 1 and wherever it appears in the succeeding provisions of the Constitution, (w.e.f. March 2,
1985)

*® Section 2 of the Constitution (Third Amendment) Act, 1975 (22 of 1975) substituted the said words in place of the words
“one month”,in clause (4) of Art. 10, (w.e.f. February 18, 1975.

**|bid

% Section 2 of the Constitution (Third Amendment) Act, 1975 (22 of 1975) also substituted the said words in place of the
words “as soon as may be, but not later than one week”, in clause (5) of Art. 10, (w.e.f. February 18, 1975).
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(6) The authority making the order shall furnish to the appropriate Review Board all documents relevant to
the case unless a certificate, signed by a Secretary to the Government concerned, to the effect thatitis notin
the publicinterest to furnish any documents, is produced.

(7) Within a period of twenty-four months commencing on the day of his first detention in pursuance of an
order made under a law providing for preventive detention, no person shall be detained in pursuance of any
such order for more than a total period of eight months in the case of a person detained for acting in a
manner prejudicial to publicorder and twelve monthsin any other case:

Provided that this clause shall not apply to any person who is employed by, or works for, or acts on
instructions received from, the enemy [or who is acting or attempting to act in a manner prejudicial to the
integrity, security or defence of Pakistan or any part thereof or who commits or attempts to commit any act
which amountstoan anti-national activity as defined in a Federal law or isa member of any association which
has for its objects, or which indulges in, any such anti-national activity.]”"

(8) The appropriate Review Board shall determine the place of detention of the person detained and fix a
reasonable subsistence allowance for his family.

(9) Nothing in this Article shall apply to any person who for the time beingis an enemy alien.”

e Article 10A: Right to fair trial> — “For the determination of his civil rights and obligations or in any criminal

charge against him a person shall be entitled to a fair trial and due process.”

e Article 11: Slavery, forced labour, etc., prohibited — (1) “Slavery is non-existent and forbidden and no law
shall permit or facilitate its introduction into Pakistan in any form. (2) All forms of forced labour and traffic in
human beings are prohibited.

(3) No child below the age of fourteen years shall be engaged in any factory or mine or any other hazardous
employment.
(4) Nothingin this Article shall be deemed to affect compulsory service:
(a) by any person undergoing punishment for an offence against any law; or
(b) required by any law for public purpose provided that no compulsory service shall be of a cruel nature
orincompatible with human dignity.””

e Article 12: Protection from retrospective punishment — (1) “No law shall authorize the punishment of a
person:
(a) foran act or omission that was not punishable by law at the time of the act or omission; or
(b) for an offence by a penalty greater than, or of a kind different from, the penalty prescribed by law for
that offence at the time the offence was committed.”

e Article 13: Protection against double punishment-“No person:
(a) shall be prosecuted or punished for the same offence more than once; or
(b) shall, when accused of an offence, be compelled to be a witness against himself.”

e Article 14: Inviolability of dignity of man — (1) “The dignity of man and, subject to law, the privacy of home,
shall beinviolable.
(2) No persons shall be subject to torture for the purpose of extracting evidence.”

e Article 15: Freedom of movement, etc — “Every citizen shall have the right to remain in, and, subject, to any
reasonable restriction imposed by law in the public interest, enter and move freely throughout Pakistan and
toreside and settlein any part thereof.”

e Article 16: Freedom of assembly — “Every citizen shall have the right to assemble peacefully and without
arms, subjecttoany reasonable restrictionsimposed by law in the interest of public order.”

e Article 17: Freedom of association’ — “(1) Every citizen shall have the right to form associations or unions,
subject to any reasonable restrictions imposed by law in the interest of sovereignty or integrity of Pakistan,

251

Section 2 of the Constitution (Third Amendment) Act, 1975 (22 of 1975) added the said words, in the proviso to clause (7) of
Art. 10, (w.e.f. February 18, 1975)

*?Section 5 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), inserted a new Art. 10A, after Art. 10 of the
Constitution, (w.e.f. April 19, 2010).

**Section 6 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), substituted Art. 17, inits present form, (w.e.f.
April 19, 2010), in place of Art. 17 as amended by the Constitution (Seventeenth Amendment) Act, 2003 (3 of 2003), (w.e.f.
December31,2003), thatread:
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publicorder or morality.

(2) Every citizen, not being in the service of Pakistan, shall have the right to form or be a member of a political
party, subject to any reasonable restrictions imposed by law in the interest of the sovereignty or integrity of
Pakistan and such law shall provide that where the Federal Government declares that any political party has
been formed or is operating in a manner prejudicial to the sovereignty or integrity of Pakistan, the Federal
Government shall, within fifteen days of such declaration, refer the matter to the Supreme Court whose
decision on such reference shall be final.

(3) Every political party shall account for the source of its funds in accordance with law.”

e Article 18: Freedom of trade, business, or profession — “Subject to such qualifications, if any, as may be
prescribed by law, every citizen shall have the right to enter upon any lawful profession or occupation, and to
conductany lawful trade or business:

Provided that nothingin this Article shall prevent:
(a) theregulationofanytrade or profession by a licensing system; or
(b) theregulation oftrade, commerce orindustry in the interest of free competition therein; or
(c) the carrying on, by the Federal Government or a Provincial Government, or by a corporation
controlled by any such Government, of any trade, business, industry or service, to the exclusion,
complete or partial, of other persons.”

e Article 19: Freedom of speech, etc: Every citizen shall have the right to freedom of speech and expression,
and there shall be freedom of the press, subject to any reasonable restrictions imposed by law in the interest
of the glory of Islam or the integrity, security or defence of Pakistan or any part thereof, friendly relations with
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foreign States, public order, decency or morality, or in relation to contempt of court, [commission of]™ or
incitement to an offence.”

e Article 19A: Right to information™ — “Every citizen shall have the right to have access to information in all

17. Freedom of association—(1) Every citizen shall have the right to form associations or unions, subject to any reasonable
restrictionsimposed by law in the interest of a[sovereignty orintegrity of Pakistan, publicorder or morality.]

b[(2) Every citizen, not being in the service of Pakistan, shall have the right to form or be a member of a political party,
subject to any reasonable restrictions imposed by law in the interest of the sovereignty or integrity of Pakistan c[or public
order] and such law shall provide that where the Federal Government declares that any political party has been formed or is
operatinginamanner prejudicial tothe sovereignty orintegrity of Pakistan, c[or public order] the Federal Government shall,
within fifteen days of such declaration, refer the matter to the Supreme Court whose decision on such reference shall be final
d[:]

d[Provided that no political party shall promote sectarian, ethnic, regional hatred or animosity, or be titled or constituted as a
militant group of section.]

(3) Every political party shall account for the source of its funds in accordance with law.]

e[(4) Every political party shall, subject to law, hold intra-party elections to elect its office-bearers and party leaders.]

a. Section 3 of the Constitution (Fourth Amendment) Act, 1975 (71 of 1975) substituted the said words in place of the words ”
morality or public Order”, in clause 1 of Art. 17, (w.e.f. November 21, 1975).

b. Section 4 of the Constitution (First Amendment) Act, 1974 (33 of 1974) substituted clauses (2) and (3) of Art. 17, in their
presentform, (w.e.f. May 4, 1974), in place of clause (2) as adopted in 1973, thatread :

“(2) Every citizen, not being in the service of Pakistan, shall have the right to form or be a member of a political party. Every
political party shall account for the source of its funds in accordance with law.”

c. Section 10 of the Constitution (Seventeenth Amendment) Act, 2003 (3 of 2003), had validated the insertion in clause (2) of
Art.17, (w.e.f. December 31, 2003). Item 1 of the schedule to the Legal Framework Order, 2002, Chief Executive Order No. 24
of 2002, (hereinafter referred to as LFO (C.E.O. No. 24 of 2002)), had inserted the said words in clause (2) of Art. 17, (w.e.f.
August 21,2002).

d. Section 10 of the Constitution (Seventeenth Amendment) Act, 2003 (3 of 2003), had validated the addition of the proviso at
the end of clause (2) of Art. 17, (w.e.f. December 31, 2003). Item 1 of the schedule to LFO (C.E.O. No. 24 of 2002), had
substituted a colon, in place of the full stop, at the end of clause (2) of Art. 17 and added the said proviso thereto, (w.e.f. August
21,2002).

e. Section 10 of the Constitution (Seventeenth Amendment) Act, 2003 (3 of 2003), had validated the addition of clause (4) to
Art. 17, (w.e.f. December 31, 2003). Item 1 of the schedule to LFO (C.E.O. No. 24 0f 2002), had added the said clause (4) to Art.
17, (w.e.f. August 21, 2002).

' Section 4 of the Constitution (Fourth Amendment) Act, 1975 (71 of 1975) substituted the said words in place of the word
“defamation”,in Art. 19, (w.e.f. November 21, 1975).

* Section 7 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), inserted a new Art. 194, after Art. 19 of the
Constitution, (w.e.f. April 19, 2010).
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matters of publicimportance subject to regulation and reasonable restrictions imposed by law.”

e Article 20: Freedom to profess religion and to manage religious institutions — “Subject to law, public order
and morality —
(a) everycitizen shall have the right to profess, practise and propagate his religion; and
(b) every religious denomination and every sect thereof shall have the right to establish, maintain and
manage its religious institutions.”

e Article 21: Safeguard against taxation for purposes of any particular religion — “No person shall be
compelled to pay any special tax the proceeds of which are to be spent on the propagation or maintenance of
any religion other than hisown.”

e Article 22: Safeguards as to educational institutions in respect of religion — (1) “No person attending any
educational institution shall be required to receive religious instruction, or take part in any religious
ceremony, or attend religious instruction, if such instruction, ceremony or worship relates to a religion other
than hisown.

(2) In respect of any religious institution, there shall be no discrimination against any community in granting
of exemption or concessionin relation to taxation.
(3) Subjecttolaw,

(a) no religious community or denomination shall be prevented from providing religious instruction
for pupils of that community or denomination in any educational institution maintained wholly by
that community or denomination; and

(b) no citizen shall be denied admission to any educational institution receiving aid from public
revenues on the ground only of race, religion, caste or birth.

(4) Nothing in this Article shall prevent any public authority from making provision for the advancement of
any socially or educationally backward class of citizens.”

e Article 23: Provision as to property — “Every citizen shall have the right to acquire, hold and dispose of
property in any part of Pakistan, subject to the Constitution and any reasonable restrictions imposed by law
inthe publicinterest.”

e Article 24: Protection of property rights — (1) “No person shall be compulsorily deprived of his property save
inaccordance with law.
(2) No property shall be compulsorily acquired or taken possession of save for a public purpose, and save by
the authority of law which provides for compensation therefore and either fixes the amount of
compensation or specifies the principles on and the manner in which compensation is to be determined and
given.
(3) Nothingin this Article shall affect the validity of:
(a) anylaw permitting the compulsory acquisition or taking possession of any property for preventing
dangertolife, property or public health; or
(b) any law permitting the taking over of any property which has been acquired by, or come into the
possession of, any person by any unfair means, orinany manner, contrary to law; or
(c) anylaw relating to the acquisition, administration or disposal of any property which is or is deemed
to be enemy property or evacuee property under any law (not being property which has ceased to
be evacuee property under any law); or
(d) any law providing for the taking over of the management of any property by the State for a limited
period, eitherin the publicinterest orin order to secure the proper management of the property, or
forthe benefit of its owner; or
(e) anylaw providingforthe acquisition of any class of property for the purpose of
(i) providingeducationand medical aid to all or any specified class of citizens; or
(i) providing housing and public facilities and services such as roads, water supply, sewerage,
gas and electric power toall or any specified class of citizens; or
(iii) providing maintenance to those who, on account of unemployment, sickness, infirmity or
old age, are unable to maintain themselves; or
(f) anyexistinglaw or any law made in pursuance of Article 253.
(4) The adequacy or otherwise of any compensation provided for by any such law as is referred to in this
Article, or determined in pursuance thereof, shall not be called in questionin any court.”
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e Article 25A: Right to education’ — “The State shall provide free and compulsory education to all children of

the age of five to sixteen years in such manner as may be determined by law.”

e Article 26: Non-discrimination in respect of public places — “(1) In respect of access to places of
entertainment or resort, not intended for religious purposes only, there shall be no discrimination against
any citizen on the ground only of race, religion, caste, sex, residence or place of birth
(2) Nothingin clause (1) shall prevent the State from making any special provision for women and children.”

e Article 27: Safeguard against discrimination in services — “(1) No citizen otherwise qualified for
appointment in the service of Pakistan shall be discriminated against in respect of any such appointment on
the ground only of race, religion, caste, sex, residence, or place of birth:

Provided that, for a period not exceeding [forty]” years from the commencing day, posts may be reserved for
persons belonging toany class or areato secure their adequate representation in the service of Pakistan:
Provided further that, in the interest of the said service, specified posts or services may be reserved for
members of either sex if such posts or services entail the performance of duties and functions which cannot
be adequately performed by members of the other sex [:]**

[Provided also that under-representation of any class or area in the service of Pakistan may be redressed in
such manner as may be determined by an Act of Majlis-e-Shoora (Parliament)]*

(2) Nothing in clause(1) shall prevent any Provincial Government, or any local or other authority in a
Province, from prescribing, in relation to any post or class of service under that Government or authority,
conditions as to residence in the Province, for a period not exceeding three years, prior to appointment
under that Government or authority.

e Article 28: Preservation of language, script and culture — “Subject to Article 251 any section of citizens
having a distinct language, script or culture shall have the right to preserve and promote the same and
subjecttolaw, establish institutions for that purpose.”
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Section 9 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), inserted a new Art. 25A, after Art. 25 of the
Constitution, (w.e.f. April 19, 2010).

*7Section 2 of the Constitution (Sixteenth) Amendment Act, 1999 (7 of 1999), substituted the said word in place of the word
“twenty”, in the proviso to clause (1) of Art. 27, (w.e.f. August 5, 1999). The proviso, as first adopted in 1973, contained the
word “Ten” and by virtue of Item 4 of the Schedule to P.O. No. 14 of 1985 the word “twenty” was substituted therefor (w.e.f.
March 2,1985).

**Section 10 of the Constitution (Eighteenth Amendment) Act, 2010 (10 of 2010), substituted a colon, in place of the full stop,
atthe end of the second proviso to clause (1) of Art. 27 and added a new proviso thereto, (w.e.f. April 19, 2010).

**|bid
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Group Activities

Group Activity 1

Fundamental Rights & Freedoms in the Constitution

In this group activity, participants are divided into 3 groups and are allocated 30 minutes to read and discuss the
questions provided at the end of each handout, after which they are required to report their findings and present
the conclusions they have drawn from their knowledge and experience in practice.

The material given to the groups contains a constitutional provision, brief background, reference to AMRS
provisions, and an analysis of the relevantissues faced by registered Afghan citizens living in Pakistan. The content
allocated to each of the groups and the questions and issues posed are provided below

Exercise 1
Freedom from Torture
“No persons shall be subject to torture for the purpose of extracting evidence.”
Article 14[2], Inviolability of dignity of man, etc

Background on Torture in Pakistan:
Itis said that the main reasons behind police torture in Pakistan are:

“ [i] to recover weapon of crime or some other piece of evidence; [ii] to extract
confession or other information; or/and [iii] extortion [i.e. bribery].” ** Assault or
torture by police is so widespread in some parts of Pakistan that in a recent suo moto
hearing on the matter, the SCP criticized the Provincial Governments on “rampant
police torture” and “the level of tolerance in senior officers like Inspectors-General on
such incidents”, directing them to “shut down private torture cells being run by
police.”” Indeed, “according to a report compiled by a civil society organisation, 441
women, 340 men, and 417 children were tortured by the police from January to
November 2010. The organization has recorded 9,364 cases of police torture in the
last nine years.”**

Background on Torture Faced by Registered Afghan Citizens Living in Pakistan:

CAMP conducted a survey of 1500 adult registered Afghan citizens living in KP in 2011. The findings of the survey
reveal thatin the last 10 years 17.9% of respondents or their close family members experienced bribery by police,
and 11.9% were victims of assault or torture by police. The extent to which registered Afghan citizens
interviewed, or their family members, have been subject to illegal actions — bribery, assault or torture — by
Pakistani police authorities over the past decade is alarming, and begs for increased efforts to prevent and
respond to such unlawful practices. It must be kept in mind that the unlawful use of force and extortion tactics by
Pakistani law enforcement authorities is an issue that also affects many Pakistani citizens. However, many

* Jamal, Asad [ed.]. ‘Revisiting Police Laws’ [Lahore: Human Rights Commission of Pakistan, January, 2011] at 1-2.
[hereinafter Jamal]

***Human Rights Commission of Pakistan. ‘State Of Human Rights In 2010’ [Lahore: 2011] at 49.

*? Jamal, supra, note 2, at 1.
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registered Afghan citizens overall have been particularly vulnerable to such illegal actions given their uncertain
legal status in Pakistan over the past ten years. In February 2001 a circular was issued by the GoP declaring all
Afghans without ‘refugee cards/permits’ to be ‘illegal’ immigrants subject to the Foreigners Act 1946, a process
that led to heightened scrutiny of all Afghans —irrespective of their registered status —and many arrests. Yet only
five years earlier — in 1997 — the GoP had declared in a circular that the movement outside of camps was
legitimate. To a great extent this was due to the fact that the World Food Programme [WFP] had stopped
providing food assistance to Afghan ‘refugees’ — as they were termed at the time — in Pakistan in 1995, which
forced them to leave camps to find employment in order to meet their basic needs. Many Afghan ‘refugees’ who
left the camps from 1995 onward would not have felt the need to hang on to their ‘refugee cards/permits’, whose
main purpose was to secure rations from governmental and humanitarian agencies. However, without such
identification documents, in 2001 they were deemed ‘illegal’ immigrants, subject to arrest and deportation
under the FA 1946. Also, it was only in 2006/2007 that the GoP and UNHCR issued PoR cards to Afghans, which
served as identity documents and proof that the bearer was legally entitled to be in Pakistan.

CAMP’s survey also asked registered adult Afghan citizens the following question: “If you have been arrested or
detained by Pakistani police, is it against the law for them to torture you during your arrest or detention?” Only
60.1% of registered Afghans sampled said ‘Yes’, while 20.3% said ‘No’, 16.3% said that they ‘Don’t Know’, while
3.3% gave no response to this question about freedom from torture. There was stark gender variance, with
92.9% of males saying ‘Yes’ compared to 27.2% of females, while 2.0% of males did not know compared to 30.5%
of females. While 68.8% of camp residents and 51.3% of non-camp residents said ‘Yes’, 6.0% of camp-dwellers
and 26.5% of non-camp-dwellers said that they ‘Don’t Know'. It is uncertain whether the following was an
extreme case but the Human Rights Commission of Pakistan reported in 2009 that: “when a local government
representative of Jalozai was shot, the police arrested more than 50 men in the camp, tortured them to the extent
thatthey became physically disabled despite the fact that the charges against them were never proved.”**

Afghan Management & Repatriation Strategy 2010-2012

[AMRS] provisions that empower law enforcement officials:

e CClause IX, sub-clause [ii]: “Unregistered refugees are to be considered as illegal immigrants and need to be
deported/ dealt with under the law of land.”

e Clause IX, sub-clause [iii]: “A separate dedicated force to trace the unregistered Afghans be formed as local
police has been stretched too much these days to accomplish the important task.”

e Clause IX, sub-clause [iv]: “It must be mandatory that all Afghans living in areas other than camps be
registered with the local police stations.”

e Clause IX, sub-clause [xxvi]: Increased and effective role and responsibilities of Frontier Corps, Frontier
Constabulary, Levies and border force to effectively control cross border movements.”

e Clause IX, sub-clause [xxviii]: “After setting a deadline through media campaign, unregistered refugees may
be repatriated through the provincial governments, local police/authorities with the assistance of UNHCR.”

Discuss:

1] In light of the many ways in which Pakistani law enforcement authorities already interact with registered
Afghan citizens under the AMRS, is there any cause for concern that they may be subjected to torture?

2] Inyour work, have you heard of, or come across, registered Afghan citizens who have been, or have alleged
thattheywere, tortured by Pakistaniauthorities? What actions did you take in response?

3] IsArticle 14[2] of the Constitution, which is a Fundamental Right, subject to any limitations or derogations?
Based on the express wording of Article 14[2], other than when it is used as an investigative technique, is
torture prohibited in other circumstances? For instance, in order to extract a bribe, or for discriminatory
purposes?

4] Can Article 14[2] be used in a writ application or civil suit on behalf of registered Afghan citizens living in
Pakistan? If so, what kind of writ application, and what kind of civil suit? Who has standing to bring such a writ
application or suit? Can Article 14[2] be used in political advocacy on behalf of Afghans in general by |/NGOs?
How?
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Human Rights Commission of Pakistan. ‘Afghan Refugees in Pakistan: Push Comes to Shove’ [Lahore: April 2009] at at 16.
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PLEASE TAKE NOTES FOR PRESENTATION:

Exercise 2
Property Rights

“Every citizen shall have the right to acquire, hold and dispose of property in any part
of Pakistan, subject to the Constitution and any reasonable restrictions imposed by
law in the public interest.” However, “to acquire means to make property one’sown. ..
Unless there is transfer of property from one person to another . . . there cannot be said
to be any ‘acquisition’ of property.”**

Article 23, Provision as to property

Thus, registered Afghan citizens living in Pakistan are permitted to engage in property transactions short of
ownership, such as enteringinto rental or lease agreements, which are legally enforceable.

“[1] No person shall be compulsorily deprived of his property save in accordance with
law.
[2] No property shall be compulsorily acquired or taken possession of save for a public
purpose, and save by the authority of law which provides for compensation therefore
and either fixes the amount of compensation or specifies the principles on and the
manner in which compensation is to be determined and given.
[3] Nothing in this Article shall affect the validity of:
[a] any law permitting the compulsory acquisition or taking possession of any
property for preventing danger to life, property or public health; or
[b] any law permitting the taking over of any property which has been acquired
by, or come into the possession of, any person by any unfair means, or in any
manner, contrary to law, or
[c] any law relating to the acquisition, administration or disposal of any property
which is or is deemed to be enemy property or evacuee property under any law
[not being property which has ceased to be evacuee property under any law]; or
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Raja Sri Ranu Sweta, Chelapathi Ramkrishna Rango Rao Bahadur, Rajah of Bobbili v. The State of Madras, represented by the
Collector of Visakhapatnam [AIR 1952 Mad. 203]. Cited in Mahmood, M. The Constitution of The Islamic Republic of Pakistan,
1973 [Lahore: Al-Qanoon Publishers, 2010] at 326.
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[d] any law providing for the taking over of the management of any property by
the State for a limited period, either in the public interest or in order to secure the
proper management of the property, or for the benefit of its owner; or
[e] any law providing for the acquisition of any class of property for the purpose of
[i] providing education and medical aid to all or any specified class of citizens
or
[ii] providing housing and public facilities and services such as roads, water
supply, sewerage, gas and electric power to all or any specified class of
citizens; or
[iii] providing maintenance to those who, on account of unemployment,
sickness, infirmity or old age, are unable to maintain themselves; or
[f] any existing law or any law made in pursuance of Article 253. [4] The adequacy
or otherwise of any compensation provided for by any such law as is referred to in
this Article, or determined in pursuance thereof, shall not be called in question in
any court.”
Article 24, Protection of property rights

In summary, registered Afghan citizens living in Pakistan are secured from unlawful dispossession of their
property, but are not guaranteed the right to purchase, possess and sell their property, moveable orimmovable.

Immovable Property [The Reality]:

The reality is that registered Afghan citizens living in Pakistan who can afford to purchase immovable property
have found creative ways to overcome the absence of property acquisition, possession, and sale rights, including
through the unlawful acquisition of Pakistani National Identity Cards [CNIC] and passports which guarantee them
the right to acquire, hold and dispose of property, or by purchasing property under the name of a trusted
Pakistani relative or associate, amongst other means. “Both such types of transactions, however, are fraught with
risks, and in the case of a dispute the Afghan party would always be in a weaker legal position. The security of
transactions, therefore, depends upon the ability of a party to use its financial power to bribe officials, or its
ability to influence outcomes through political and social connections. In this way registered Afghan citizens face
higher transactions costs in securing and maintaining property rights .. ”** It must be noted that transactions in
the formal property market are limited to relatively small, but affluent, segment of the registered Afghan
population, with the majority operating in the informal property market due to their limited financial means.
Also, a significant proportion of registered Afghan citizens live on informal and irregular settlements in urban
areas of Pakistan, which do not have full legal security of tenure.

Movable Property [The Reality]:

As with immovable property, the ‘right to acquire, hold and dispose’ of movable property is not guaranteed for
registered Afghan citizens living in Pakistan, but they are protected against unlawful dispossession of their
existing property. The problem for registered Afghan citizens arises when the purchase or usage of such property
involves some form of registration or issuance of licences by the GoP, which require the person to hold a CNIC or
passport. As a result of such regulatory barriers registered Afghan citizens living in Pakistan — the vast majority of
whom do not hold a Pakistani CNIC and have not been issued a passport by the GoA—are restricted from accounts
in most banks [although a limited number of banks have allowed them to use their PoR cards as identification],
they cannot be issued SIM cards for their mobile phones, and cannot purchase or register a vehicle in the formal
market, among other restrictions, since all these transactions require a CNIC or passport. Even if they acquire a
vehicle, the issuance of driving licences by traffic police also requires a CNIC or passport. However, in practice,
registered Afghan citizens with financial means ‘acquire, hold and dispose’ of all manner of movable property in
Pakistan. As with immovable property, the registration process is either done in the name of a Pakistani associate,
orintheirown name where they have unlawfully obtained a CNIC. As with immovable property acquired through
such methods, if a dispute arises, the Afghan party is in a considerably weaker legal position, and relief usually
depends on the amount of financial, political or social capital that he/she has in order to bribe officials or
influence the outcome.

** Collective for Social Science Research. ‘Afghans in Peshawar: Migration, Settlements and Social Networks’ [Karachi: January

2006] at27.
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When discussing registered Afghan citizens’ movable property in Pakistan itis worthwhile to look at the Tripartite
Agreement’s provisions with respect to movement of goods in the context of repatriation to Afghanistan. The
Agreement speaks of the exemption from all custom duties, charges and tariffs with respect to returnees’
household, non-commercial items i.e. “personal or communal property, including household and electronic
items, food [UNHCR/WFP food packages] and livestock” as well as waiver of fees and taxes for “vehicles, including
those, which are part of the personal property of returnees .. .” Clearly, it would not be possible to speak of
movement of personal goods across borders if registered Afghan citizens living in Pakistan never had the defacto
rightto purchase and own movable property in the country to begin with.

Afghan Management & Repatriation Strategy 2010-2012:

e Clause IX, sub-clause [v]: “NADRA should launch a special drive to detect and cancel NICs passports etc,
fraudulently obtained by refugees and discourage the tendency of obtaining illegal NICs, passports and
domicile certificates etc.”

e Clause IX, sub-clause [vii]: “Those refugees who have unproductive investments as in houses should be
given reasonable time to dispose off their properties. They should be allowed stay visa for one year.” The
underlying aim of this provision seems to be to prepare these individuals for eventual repatriation. Thus, the
oneyeartime frame seems reasonable, as long as the repatriation thatis being facilitated is voluntary.

e  Clause IX, sub-clause [vi]: “Those refugees who have invested over 5 million in productive business should
be allowed to continue their businesses and may be given work permits for a specific period of time.”

e Clause IX, sub-clause [viii]: “If an Afghan or groups of Afghans want to bring investment to Pakistan of over
Rs.50 million, they may be encouraged to do so. All countries in the world encourage investment.” It remains
uncertain how the GoP plans to encourage Afghan investment in Pakistan without ownership rights for
investors, that can be protected through the courts, and that extend to a moveable and immovable property.

e ClauselX, sub-clause [xvi]: “All land lords to report their Afghan tenants to the respective Commissioners for
Afghan Refugees and local police stations in the urban and rural areas. Land lords to rent properties to
Afghansvery sparingly and in genuine cases only to registered refugees.”

Discuss:

1] If NADRA detected that a registered Afghan citizen had unlawfully obtained a CNIC and used it to purchase a
house in Pakistan, what do you think would happen to an Afghan purchaser? To the house? Would Article 24
of the Constitution afford any protection to the registered Afghan purchaser?

2] Doyou think the inability of registered Afghan citizens to “acquire, hold and dispose” of property in Pakistan
contributes to the high incidence of Afghans unlawfully obtaining Pakistani CNICs? What solutions would you
propose?

3] From your knowledge or experience, are there any other kinds of property transactions that registered
Afghans are legally restricted from engaging in, other than those discussed above?

4] IsArticles 24 [Fundamental Rights] subject to any limitations or derogations? Are the limitations reasonable?

5] CanArticle 24 be usedin a writ application or civil suit on behalf of registered Afghan citizens? If so, what kind
of writ application, and what kind of civil suit? Who has standing to bring such an application or suit? Can
Article 24 be used in political advocacy on behalf of registered Afghan citizens by [/NGOs? How?

PLEASE TAKE NOTES FOR PRESENTATION:
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Exercise 3

Rightto Education

“[1] No person attending any educational institution shall be required to receive
religious instruction, or take part in any religious ceremony, or attend religious
instruction, if such instruction, ceremony or worship relates to a religion other than his
own.
[2] In respect of any religious institution, there shall be no discrimination against any
community in granting of exemption or concession in relation to taxation.
[3] Subject to law,
[a] no religious community or denomination shall be prevented from providing
religious instruction for pupils of that community or denomination in any
educational institution maintained wholly by that community or denomination;
and
[b] no citizen shall be denied admission to any educational institution receiving
aid from public revenues on the ground only of race, religion, caste or birth.
[4] Nothing in this Article shall prevent any public authority from making provision for
the advancement of any socially or educationally backward class of citizens.”

Article 22, Safeguards as to educational institutions in respect of religion, etc

“The State shall provide free and compulsory education to all children of the age of five
to sixteen years in such manner as may be determined by law.”

Article 25A, Right to education

Afghan Management & Repatriation Strategy 2010-2012:

Clause IX, sub-clause [x]: “Afghan students should be allowed to study and complete their education in
Pakistan. They should in fact be encouraged to study here. This may be regarded as a battle for the hearts
and minds of future generations of Afghans.”

Clause IX, sub-clause [xix]: “The details of the already enrolled Afghan students in Pakistani madrissahs be
shared with Ministries of SAFRON and Interior. However, all madrissahs be advised to discourage enrollment
of Afghan students.”

However, Pakistan is facing what has been termed an “education emergency” with a mere 1.5% of GDP currently

being spent on education, the result of which is that one in ten of the world’s out-of-school children is Pakistani.

266

Discuss:

1] From your knowledge, what kinds of educational opportunities do registered Afghan children and youth
have in Pakistan? Primary? Secondary? Tertiary or Professional Education? Scholarships? Reserved seats?

2] Are there any barriers to accessing education that registered Afghan children or youth in particular face? If
yes, how can these barriers be overcome? Are registered Afghan girls and boys afforded equal educational
opportunities? If not, how can the differences in opportunities be overcome?

3] DoesClauseIX, sub-clause [xix] of the AMRS dealing with registered Afghan students in Madrassas conflict at
all with Article 22[3] of the Constitution?

4] AreArticles 22 & 25A [Fundamental Rights] subject to any limitations or derogations? Is Article 37 [Principles
of Policy] subject to any limitations or derogations? Are the limitations real or perceived i.e. does Pakistan
have sufficient resources to provide for the education of registered Afghan children? If not, are there other
sources of funding for education that are being, or could be, tapped?

5] CanArticles 22 & 25A be used in a writ application or civil suit on behalf of registered Afghan children? If so,

what kind of writ application, and what kind of civil suit? Who has standing to bring such an application or
suit? Can Articles 22 & 25A be used in political advocacy on behalf of registered Afghan citizens by I/NGOs? If
so, How?
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The Pakistan Education Task Force, ‘Education Emergency Pakistan, DAWN, March 9, 2011 [Accessed online on April 9,2011

at: http://www.dawn.com/2011/03/09/education-emeregency-pakistan.html].
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PLEASE TAKE NOTES FOR PRESENTATION:

Group Activity 2

Family law issues

The participants will be divided into 4 groups and presented with hypothetical scenarios of family law disputes
arising between two parties. The scenarios are meant to engage participants in a discussion and relate their
knowledge of family law to practice.

Each group will apply the relevant laws to the scenario it has been assigned and formulate a plan of action and
advice for the partiesinvolved and report their findings and present an analysis of the hypothetical dispute.

The four scenarios are given below:

Scenario 1
Divorce/’khula’
Title of case Plaintiff [female] v Defendant [Lahore]
Subject matter Suit for dissolution of marriage on the basis of Khula™
Summary of Facts The marriage took place between the parties — both registered Afghan citizens living

in Pakistan —in 2008. Initially for a few months the relations between the spouses
remained cordial, however, with the passage of time the behavior of the defendant
towards the plaintiff changed. The plaintiff was subject to ill-treatment by the
defendant, and he sometimes physically assaulted her following petty disputes
which made the relations between the parties so strained that “extreme hatred
developed in the heart of the plaintiff for the defendant.” Therefore she is said to
have preferred death instead of remaining with the defendant as his wedded wife,
hence the suit for dissolution of marriage by the plaintiff on the ground of Khula.

Procedural History & | The case was filed in 2010 and the family trial court, initially through a summons
Decision and later through a newspaper publication, summoned the defendant to appear
before the court and answer the claim. He did not appear therefore the court
decided the case ex-parte against the defendant with the observation that “in
absence of rebuttal the case is decreed ex-parte”.

Relevant legislation | r5mily Court Act 1964; Muslim Family Laws Ordinance 1961; West Pakistan Muslim
Personal Law [Shariat Application] Act 1962.

* ‘Khula’ is a form of separation in which the wife alleges that it is not possible for her to live with her husband. Rather than
forcing them to live in a hateful union, the law grants the separation but usually also requires the wife to return any tangible
benefits conferred on her by her husband.

| 116 | ACCESSING JUSTICE FOR REGISTERED AFGHAN CITIZENS LIVING IN PAKISTAN



PLEASE TAKE NOTES FOR PRESENTATION

Scenario 2
Custody
Title of case Applicant [female] v Respondent [Quetta]
Subject matter Civil case for guardianship and custody of children, following a jirga decision

Summary of Facts The registered Afghan applicant married with the registered Afghan respondent
after the death of her first husband, in accordance with Islamic injunctions. Her first
husband — who was the brother of the respondent — died due to natural causes and
from that marriage four children were born, while from the marriage with the
respondent one child was born. The applicant alleged that the respondent was a
drug addict and always used abusive language towards her. She further alleged that
his treatment of her was cruel and inhuman, which made her and her children’s
lives miserable. One day, she was thrown out by the respondent from his house, and
he forcibly kept her two elder children from her. Since that time the applicant has
been living in her brother’s house and the respondent neglected his maintenance
obligations toward her.

Procedural History & | oy years earlier — before the present case — the applicant obtained a divorce from
Decision the respondent through a court decree. The applicant is now seeking guardianship
and custody of all her children aged 7-12 years; hence the present case was filed in
2010. The respondent is contesting the case alleging that the applicant left his
home, and while the divorce litigation was pending in the civil court he divorced her
through a jirga based on mutual agreement and free consent. According to the
jirga’s decision, the respondent is entitled to custody of the children. Hence, the
respondent alleges that the application is devoid of merit and should be dismissed.
The case is under process before a Family Court.

Relevant legislation | Gyardians & Wards Act 1890; Family Court Act 1964; Muslim Family Laws
Ordinance 1961; West Pakistan Muslim Personal Law [Shariat Application] Act 1962.
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Scenario 3

Jactitation of Marriage™

Title of case Plaintiff [female] v. Defendant No. 1 [male] & Defendant No. 2 [male] [Quetta]

Subject matter Family law suit for jactitation of marriage

Summary of Facts A registered Afghan woman [plaintiff] alleged that being an adult she solemnized a
marriage of her choice with a registered Afghan man [‘A’] according to Muslim rites
before a court of competent jurisdiction in Quetta and duly registered the marriage
in 2009. She was living happily with her husband but one day when her husband
was away, a dispute took place between her and her mother-in-law following which
she approached the local police to register a domestic violence report against her
in-laws. The police took her before the court of a Judicial Magistrate. The
Magistrate ordered to have her sent to a Dar ul Aman (house of safety), a state
shelter for women and children. After sometime her husband held a meeting with
her in the Dar ul Aman and she agreed to return to his home, therefore, the
husband filed an application before the competent court to have her released from
the Dar ul Aman. During the court proceedings an elderly woman claimed that the
plaintiff is married with her son i.e. defendant # 1. Since the plaintiff had married
someone of her own choosing — against the wishes of her parents — therefore the
plaintiff’s father also filed different applications alleging that the plaintiff is already
married with defendant # 2.

Procedural History & | The plaintiff instituted a constitutional writ petition before the Balochistan High
Decision Court. However, the High Court directed the plaintiff to approach the family courts
since they are competent to decide such cases involving factual determinations
which are not normally considered in writ petitions, hence the plaintiff instituted
the present case in 2010. The plaintiff requested the court to: restrain the
defendants from raising allegations that they were married to her; declare that their
Nikahnamals] [if any] were forged, and therefore null and void; and further to
declare that plaintiff is lawfully married to ‘A’ only. The plaintiff is still residing in the
Dar ul Aman and is likely to remain there till the case is decided. The case is in
progress before the Family Court, Quetta.

Relevant legislation | ramily Court Act 1964; Muslim Family Laws Ordinance 1961; West Pakistan Muslim
Personal Law [Shariat Application] Act 1962, Qanoon-e-Shahadat Order 1984

** Jactitation is when one party maliciously boasts or gives the impression that he or she is married to the other. In such cases,

in order to prevent everyone getting the impression that they are married, the aggrieved party will bring a suit of ‘jactitation of
marriage’, in which the petitioner alleges that the respondent is boasting that he or she is married to the petitioner, and prays
for the court to make a declaration of nullity, and a decree putting the respondent to perpetual silence thereafter. To the suit,
the respondent has three defences: [i] denial of boasting; [ii] the truth of the representations [impressions] he or she has
given; and [iii] allegation that the petition acquiesced [passively took part in, or did not actively stop] in the boasting of the
respondent.
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Scenario4
Family reunification

Title of case Petitioner v. Respondent and others [Quetta]

Subject matter Family reunification; constitutional petition under Article 199 of the Constitution of
Pakistan, 1973 to the effect that petitioners’ daughter along with his grandchildren
be produced before the court

Summary of Facts According to the petitioner — a registered Afghan citizen living in Pakistan — his

daughter and son were married to the respondent’s — also a registered Afghan
citizen living in Pakistan — son and daughter respectively on the basis of ‘Watta
Satta’.*” After sometime, the petitioners’ son-in-law started to beat his wife [i.e. the
petitioners’ daughter]. The maltreatment and cruelty of the respondent made the
life of the petitioners’ daughter miserable. As a result, the petitioner involved the
local elders to resolve the issue through a jirga but the respondent did not repent
his ways and instead moved away with the petitioner’s daughter without informing
him of their whereabouts. After much effort the petitioner traced the respondent’s
location and went there but was not permitted to meet his daughter and was
threatened not to return. Thereafter the petitioner visited the local police station to
seek assistance to meet with his daughter but was unsuccessful.

Procedural History & | A petition was instituted before the Balochistan High Court in 2009 requesting that
Decision the petitioner’s daughter and grandchildren be produced before the Court, so that
he may be satisfied that they are alive and well. Through various inquiries and
issuing strict directives to the local police, the petitioners’ daughter was finally
produced before the court. The court gave her the option of either going with her
parents or staying with her husband. She opted to go and stay with her parents.
The court ordered that the petitioner’s daughter may stay with the petitioner as
long as she desires and the minors may not be taken from her possession, save in
accordance with law. The father of the children, however, was entitled to visitation
with his children.

Relevant legislation | constitution of Pakistan 1973; Code of Criminal Procedure 1898; Code of Civil
Procedure 1908, High Court Rules & Orders 1974

** Watta Satta is a tribal custom of exchanging daughters in marriage between two families. That is, both families must have a

daughterandasonand be willing to betroth them to a daughter and son of the other family.
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Roundtable Discussions

Roundtable Discussion 1

Administrative Remedies: The Federal & Provincial Ombudsman [Mohtasib]
Offices

Participants are required to answer the following questions and engage in debate over the effectiveness of the
Mohtasib for registered Afghan citizens living in Pakistan for resolution of administrative issues, that is,
maltreatment by publicauthorities, such as the police and other law enforcement agencies.

Question 1
Referral to Federal/Provincial Mohtasib

Haveyou ever referred your registered Afghan clients to the Federal or Provincial Ombudsman?

YES [ ] NO [ ]

If yes, what was the issue?

How was it dealt with?

Were your clients satisfied with the result?

YES [ ] NO [ ]

If not, what were the reasons for their dissatisfaction?
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Question 2

No referral to Federal/Provincial Mohtasib

If you have never referred registered Afghan citizens living in Pakistan to the Federal or Provincial
Ombudsman, what are the reasons?

Would you do things differently now that you are aware of their mandate?

YES [ ] No [ ]

If no, what are thereasons?

If yes, explain what convinced youto do so?
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Roundtable Discussion 2

Arrest & Detention of Registered Afghan Citizens under Criminal &
Foreigners’ Laws

Participants are required to answer the following questions and engage in debate on the practices of arrest &
detention of registered Afghan citizens living in Pakistan by analyzing current mechanisms for their protection, in
particular the role of the Commissionerate of Afghan Refugees [CAR], and advocacy strategies such as awareness
campaigns tolobby for change.

Question 1
CAR Protection Mechanisms

To what extent is the ‘protection’ related mechanism of CAR formalised?

Would it be worthwhile to have a focal person for ‘protection’ or a ‘Protection Division” within CAR to coordinate
and facilitate political advocacy between |/NGOs and the government actors [Home Department, Ministry of
Interior, etc.]?

YES [ ] NO [ ]

If no, what are the reasons?

Ifyes, explain the reasons why you think so?

Question 2
Endorsement of Private Member’s Bill: Call for Change

Do you think an awareness raising campaign to endorse the adoption of the Private Members Bill is
worthwhile? What practical strategies would you suggest to get it off the ground?

ves [ no [ ]

Please state your reasons
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Roundtable Discussion 3

Citizenship & Naturalization of Registered Afghan Citizens Living in Pakistan

Participants are required to answer the following questions and engage in debate on the prevailing laws
governing citizenship and naturalization and their application to registered Afghan citizens living in Pakistan, by
analysing the practical hurdles that prohibit this option for them, and make suggestions for advocacy or reform.

Question 1
Acquiring Citizenship for Registered Afghan Citizens living in Pakistan

Have any of your registered Afghan clients ever tried to access to Pakistani citizenship through any of the above
means?

YES [ ] NO [ ]

If yes, what were their experiences?

Were they successful in acquiring Pakistani citizenship?

YES [ ] NnO [ ]

If yes, what sorts of challenges did they face?

What is the best way to engage in advocacy regarding citizenship by birth or naturalization for registered
Afghan citizens living in Pakistan?

LEGALADVOCACY [ | POLITICALLOBBYING | ]

Please state your reasons
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Roundtable Discussion 4

Employment & Labour of Registered Afghan Citizens Living in Pakistan

Participants are required to answer the following questions and engage in debate on the prevailing laws
governing employment and labour of registered Afghan citizens living and working in Pakistan, and the role of
I/NGOs, UN agencies, and CSOs in providing relief and aiding resolution of such disputes.

Question 1
Employment & Labour Disputes Concerning Registered Afghan Citizens living in Pakistan
Have any of your registered Afghan clients ever come to you with labour or employment disputes?

YES [ ] NO [ ]

If yes, what types of disputes?
[Please tick the relevant option. You may choose more than one option]

Delayed payment of wages
Unpaid wages

Health & safety at workissues
Workplace harassment
Discrimination in employment

Wrongful dismissal

oot

Debt bondage/forced labour, etc

Others, ifany:

Question 2
Towards Resolution of Employment & Labour Disputes

In what ways did you assist them?
[Please tick the relevant option. You may choose more than one option]

Legal actionin Civil Courts
Legal actionin Labour Courts

Alternative Dispute Resolution

oot

Community based resolution mechanisms
[forexample, Afghan Jirga, etc]

Other forums, if any:
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Please state your reasons for choosing one of the above dispute resolution mechanisms

Were these forums successful in resolving their disputes?

YES [ ] NO [ ]

If yes, please state why they were successful

If unsuccessful, what sorts of challenges were faced?
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ANNEX 4

Ministry of States & Frontier Regions Policy
for Registered Afghan Citizens Living in
Pakistan: Afghan Management & Repatriation
Strategy 2010 — 2012

Afghan Management & Repatriation Strategy 2010-2012

Background

The strategy for Afghan refugees for the years 2007-2009, framed in consultation with all the relevant
stakeholders, was approved by the Cabinet on 9th May, 2007 following the recommendations of a Cabinet
Committee. The targets of the strategy, which aimed at complete repatriation of the refugees up to end of 2009
could not be achieved as the concerned government departments and provincial governments did not keep up
with the given timeframe and the security situation in the region deteriorated. UNHCR stressed for a flexible and
open ended policy as early as 2007, while the Government of Afghanistan also requested for review of the targets
for repatriation due to non-conducive environment in the region. As a consequence there are still 1.7 million
registered besides and estimated 1.00 million unregistered Afghan refugees residing in Pakistan. The issues which
continue to overshadow the repatriation process include lack of sustainability and recycling, lack of conducive
environment and absorption capacity in Afghanistan, overall security situation in the region besides the absence
of required level of international support and funding from the donor agencies.

AMRS 2010-2012

During a meeting of the Prime Minister with the UN High Commissioner for Refugees in August, 2008, it was
agreed that arevised repatriation strategy will go beyond 2009. Subsequently, in the 15th Tripartite meeting held
in Islamabad on 29th August, 2008 the Government of Pakistan announced that the Repatriation Strategy 2007-
2009, would be reviewed beyond 2009. It was also decided that the revised strategy will be on a medium term
basis and linked with the Afghanistan National Development Strategy (ANDS) for the period 2009-2013.

2. Inaccordance with the announcement of the government and to regulate and manage the Afghan refugees
in Pakistan in future, a revised Management and repatriation strategy for Afghan refugees for the years
2010-2012 has been framed which encompasses all aspects of the refugees' issues including repatriation
and reintegration. So far, inputs have been received from Ministry of Interior and its departments such as FIA,
NADRA, Ministry of Foreign Affairs and the Provincial Governments of NWFP and Punjab besides the Project
Director, Afghan Refugees Repatriation Cell. This Management Strategy takes into account the legal and
illegal Afghan refugees living in Pakistan. The revised strategy will focus on the following:

I.  Repatriationtoand reintegration of refugees in Afghanistan

Il. International support for refugees and repatriation

lll. Hostcommunity development

IV. Developmentofrefugees affected areas

V. Addressingsecurity concernsin Pakistan due to refugees presence

VI. Border Management/ crossing to control recycling

VII. Constitution of a high powered body to address Afghan refugees issues both in Pakistan and
Afghanistan for durable solutions
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VIII. Joint Bilateral Commission
IX. Temporary management of Afghan refugees living in Pakistan during the period 2010-2012

REPATRIATION OF AFGHAN REFUGEES IN PAKISTAN

Tripartite agreement regulates the repatriation and management of POR holders. The first agreement made in
2003 for three years and further extended in 2006 up to December, 2009. The Tripartite agreement envisages that
the repatriation of Afghan refugees would be “voluntary and gradual with dignity”. This agreement is also
required to be extended upto 31st December, 2012.

2. The biggest hurdle in the voluntary repatriation of the Afghan refugees has remained the non-conducive
environment in Afghanistan mainly due to Government of Afghanistan’s lack of infrastructural capacity and
required level of focus on the returnee issues. But as decided in the Brussels Conference, Afghan National
Development Strategy (ANDS) is to be implemented up to 2013. This envisages a plan for reintegration of
returnees inside Afghanistan for a durable solution to the problem. Another issue which has not kept the
repatriation process at desired pace is the security concern of the international community.

3. Repatriation, asavoluntary programme, is regulated by Tripartite agreement, therefore, it needs to be linked
with ANDS to act as a pull factor. Linking the process with ANDS will require taking into account the
absorption capacity of Government of Afghanistan and saving the returnees from inhuman suffering due to
the continuation of hostilities and lack of governance inside Afghanistan. The Government of Afghanistan
(Ministry of Refugees and Repatriation) has to update its counterpartin the GOP (Ministry of SAFRON) on the
preparation and the yearly absorption figures inside Afghanistan. The GOP, as such, must have appropriate
level of stakesin the ANDS.

4. The Government of Pakistan reserves the right to relocate the Afghan refugees from one camp to another or
consolidate the camps due to security and administrative concerns. For repatriation purpose, Governments
of Pakistan, Afghanistan and UNHCR would agree on yearly planning figure for repatriation for which GOA
and UNHCR would make arrangements for reintegration.

5. The refugee camps closures and the yearly repatriation targets will be considered in consultation with
members of the tripartite Commission as well as with the Provincial Governments. Presently, the following
number of camps are located in different regions of Pakistan:

a) Totalnumberof camps 42
b) Campsin NWFP 29
c) CampsinBaluchistan 12
d) CampinPunjab 01

Il. INTERNATIONALSUPPORT FOR REFUGEES AND REPATRIATION

The support of international community for the management of Afghan refugees in Pakistan and their
repatriation to Afghanistan is deemed essential. The level of support has however varied in the past, mainly
depending on the security concerns about the region. The fact that Pakistan has served as a host to largest
refugee population in the region for the largest period of time and that this issue is also linked with overall
security situation of the region must be highlighted at all international fora. UNHCR and other donor agencies
need to attract more support not only for the refugees in Pakistan but also for providing appropriate shelters and
economic incentives within Afghanistan to ensure their dignity in accordance with the international norms. The
international community may also consider grant of food assistance and subsistence allowance for one year to
create pull factorsin Afghanistan.

2. In addition to the above, a central office in Afghanistan is necessary to ensure implementation of a
sustainable reintegration plan. Exchange of information with GOP and guarantee of international support
and UN agencies is also required. Model villages within Afghanistan may be established to encourage the
refugeestoreturntotheirhomeland.

lll. HOSTCOMMUNITY DEVELOPMENT

Host fatigue naturally exists in the regions with large concentration of the refugees’ population for nearly three
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decades. Inthe Brussels Conference of 2003, it was decided that the Government of Pakistan would be assisted in
developing refugee impacted and host communities. While the UNHCR has extended some help to host
communities in the past, the areas of concern including provision of water, sanitation, forestation, infrastructure,
damage repair, burden on services etc require much more attention of the international agencies. It is imperative
that the funding for the purpose produce actual results to pacify to the host communities. The concerned offices
looking after the refugees such as Ministry of SAFRON/CCAR/CARs must be involved in the process to identify the
areas which require the most attention for development/rehabilitation.

IV. DEVELOPMENT OF REFUGEES AFFECTED AREAS

As decided in the Brussels Conference in 2003, the international community must honour its commitment in
relation to the regions which served as hosts to the refugee population and suffered land degradation, soil
erosion, deforestation, shortage of water and other environmental hazards besides damage to the infrastructure
and services. While the UNDP/UNHCR are set to launch the RAHA imitative, it is again important that the
concerned government offices particularly the CARs as well as the Provincial Governments are taken on board to
addressthe actual issues and to set the priorities for the affected areas’ development/rehabilitation.

V. SECURITY CONCERNS

Keeping in view the prevailing security situation in the region in general and in Pakistan in particular, the
Government of Pakistan will be required to strictly monitor certain Afghans. This may lead to trails under the law
of the land and punitive actions. Information on such actions taken will be shared with UNHCR and other
stakeholders. The unregistered/criminal Afghans will be dealt with strictly under the law.

VI. BORDER MANAGEMENT

Border management is another essential element of the security concerns arising from the illegal influx of Afghan
nationals across the border. The border is porous and extends along the federally Administered Tribal Areas which
are governed under a separate set of laws. The camp closure in Tribal areas has led to numerous problems in
these areas including the refuges integration into the local community. The GOP has the right to address the
issues of these illegal Afghans in the manner it deems fit. Any legislation required for the purpose may be
promulgated in consultation with the concerned authorities.

VII.CONSTITUTION OF A HIGH POWERED BODY TO ADDRESS THE AFGHAN REFUGEES
PROBLEMS

The lack of coordinated and concerted efforts in the past has proved that any attempt to successfully manage the
refugees’ problem may not produce the desired results in the absence of a high powered body consisting of
representatives of all the concerned Federal and Provincial Government Departments as well as agencies to
quickly and efficiently address the problems. Such a body would not only monitor the progress of benchmarks but
look into unforeseen situations. The Committees at the Federal and Provincial levels, working with specific
mandates and with periodical meetings may be constitutes as follows:

FEDERALLEVEL

B Secretary SAFRON Chairman
B Secretary Interior Member
B Secretary Foreign Affairs

B Chief Commissioner Afghan Refugees

B Director General I.B

B Director General FIA

B Rep.of NADRA

B Home Secretary concerned (NWFP/Punjab/Baluchistan/Sindh)
B Secretary Excise and Taxation—Provincial
B Rep.of FBR

B MemberBoard of Revenue (Provincial)

B Rep. of FATA Sectt

PROVINCIAL LEVEL

B Secretary Home/Tribal Affairs Chairman
B |G/DIG Police Member
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Commissioner Afghan Refugees

Rep. of CCAR, Islamabad

Rep. of FATA Sectt (not below Addl. Secy)
Repof1.B

Rep of FIA

Rep. of NADRA

Rep. of Excise and Taxation Deptt

Rep. of Board of Revenue

VIII. JOINT BILATERAL COMMISSION

As agreed in the consultations for the Tripartite meeting, GoP and GoA will form a high level joint commission to
oversee the issues/problems faced by Afghans in Pakistan and resolve so that their return and reintegration could
b timely ensured. The CCAR will represent the GoP in the Commission. The GoP will also be given access to all
information for smooth settlement of returnees in Afghanistan.

IX. TEMPORARY MANAGEMENT OF AFGHANS IN PAKISTAN

It is understood that owing to the non-conducive environment in Afghanistan, many Afghans will not be able to
return to their homeland in near future. The proposed high powered bodies at the federal and the provincial
levels will therefore monitor the planning process and implementation of the following steps to manage the
refugee population during the period 2010-2012:

i) Keeping in view the voluntary nature of repatriation and lack of absorption capacity in Afghanistan, the
timeframe should be reviewed in consultation with Tripartite Commission parties and extended up till 31st
December, 2012. Planning figures should be set and reviewed each year.

i) Unregistered refugees are to be considered as illegal immigrants and need to be deported/ dealt with
under the law of land.

iii)  Aseparate dedicated force to trace the unregistered Afghans be formed as local police has been stretched
too much these days to accomplish the important task.

iv)  Thedeportation process should be simplified and UNHCR involved to assist their return.

V) NADRA should launch a special drive to detect and cancel NICs passports etc, fraudulently obtained by
refugees and discourage the tendency of obtainingillegal NICs, passports and domicile certificates etc.

vi)  Those refugees who have invested over 5 million in productive business should be allowed to continue
their businesses and may be given work permits for a specific period of time.

vii)  Those refugees who have unproductive investments as in houses should be given reasonable time to
dispose off their properties. They should be allowed stay visa for one year.

viii)  If an Afghan or groups of Afghans want to bring investment to Pakistan of over Rs.50 million, they may be
encouragedto doso. All countriesin the world encourage investment.

ix)  The Afghan refugees had a stabilizing effect on labour market in Pakistan. This advantage should be
retained. The Government should consider granting renewable visas to one hundred and fifty thousand
skilled and unskilled Afghans. The figure comes 0.093 % of the Pakistani population and 0.29% of work
force.

X) Afghan students should be allowed to study and complete their education in Pakistan. They should in fact
be encouraged to study here. This may be regarded as a battle for the hearts and minds of future
generation of Afghans.

xi)  Those single women who have lost their bread-earners and have no one to support them should be
allowed to settle in Pakistan.

xii)  Beinganinternational issue, the Federal Government should involve international agencies UNHCR, IOM,
and other countries to resettle some Afghan refugeesin other countries.

xiii) Cross border visits of Afghan refugees elders from both countries may be arranged to exchange
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Xiv)

XV)

Xvi)

xvii)

xviii)

Xix)

XX)

XXi)

XXii)

xxiii)

XXiv)

XXV)

XXVi)

information and find ways and means of sustainable return.

It must be mandatory that all Afghans living in areas other than camps be registered with the local police
stations.

Allindustrial establishments employing Afghan labour should report them for registration.

Allland lords to report their Afghan tenants to the respective Commissioners for Afghan Refugees and local
police stations in the urban and rural areas. Land lords to rent properties to Afghans very sparingly and in
genuine cases only toregistered refugees.

Allbusinesses run by Afghans like restaurants, shops and vendors etc. to be registered and monitored.

All businessmen and other Pakistani citizens to report Afghan employees working with them to the
Commissioner, Afghan Refugees and local police stations and such employments must be discouraged.

The details of the already enrolled Afghan students in Pakistani madrissahs be shared with Ministries of
SAFRON and Interior. However, all madrissahs be advised to discourage enrollment of Afghan students.

CCAR, CARs be recognized and strengthened as their existing capacity to manage and administer the camps
and to monitor RAHA initiative is not sufficient. The UNHCR to provide a full time consultant for the
purpose.

Extension of PoRs to be extended up to 2012 through a notification.

PCM (Proof of Card Modification) to correct and update the cards to continue. The PPV (Population
Profiling verification) which aims to improve and verify information about the special needs of registered
Afghanswould be a joint venture of Pakistan and UNHCR.

ANDS in Afghanistan and VRCin Pakistan will be closely coordinated.

Camp management and camp consolidation will be decided in consultation with Provincial Governments
and Provincial CARs.

Periodic review will be carried out for identified benchmarks on repatriation.

Increased and effective role and responsibilities of Frontier Corps, Frontier Constabulary, Levies and border
force to effectively control cross border movements.

xxvii) The record/database of repatriated Afghans will be provided to FIA immigration check posts to prevent

reentry.

xxviii) After setting a deadline through media campaign, unregistered refugees may be repatriated through the

XXiX)

provincial governments, local police/authorities with the assistance of UNHCR.

NADRA, in collaboration with UNHCR, may install monitoring system to control cross border movements
using the registration database to avoid recycling and illegal immigration.
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Community Appraisal & Motivation Progamme [CAMP]
is a registered Pakistani NGO dedicated to working on peace and security,
sustainable development, human rights and emergency response at the
national and regional level. CAMP's activities range from research and
analysis, policy advocacy to implementation of projects.
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